RENDERED: OCTOBER 1, 2004; 10:00 a.m
NOI' TO BE PUBLI SHED

Conmumuuealth Of Kentucky

@Conurt of Appeals

NO. 2003- CA-001883- MR
DEREK M DEES APPELLANT

APPEAL FROM JEFFERSON ClI RCU T COURT
V. HONORABLE TOM MCDONALD, JUDGE
I NDI CTMENT NCS. 98- CR- 002966 AND 99- CR- 000431

COMMONVEALTH OF KENTUCKY APPELLEE

CPI NI ON
AFFI RM NG | N PART,
VACATI NG | N PART,
AND RENMANDI NG

k% k% *x*k k% k%

BEFORE: GUI DUGLI, MANULTY, AND M NTON, JUDGES.

M NTON, JUDGE: Derek Dees,! who is serving up to twenty years’
confinenment by virtue of a guilty plea and the judgnent rendered
in this case, appeals from the denial his RCr? 11.42 notion to
set that judgnent aside. The record itself refuted nost of
Dees’s assertions, and we uphold the trial court’s denial on
those issues wi thout an evidentiary hearing. But we hold that

Dees was entitled to an evidentiary hearing on the issue of

Al so known as “M |l er” Dees.
2 Kentucky Rules of Crimnal Procedure.



whether he pled guilty relying upon allegedly incorrect parole
eligibility information given to him by trial counsel. So, we
must vacate the order, in part, and remand the matter to the
trial court for an evidentiary hearing on that issue.

In 1998, Dees was arrested at the Louisville Airport
when a narcotics squad discovered him carrying a suitcase
containing nearly seventeen pounds of rmarijuana. Dees was
formally charged with trafficking in marijuana over five pounds
(TI™M, resisting arrest, and with being a first-degree
persistent felony offender (PFO. On Decenber 6, 2000, he
entered into a plea agreenent with the Conmmonwealth to dispose
of these charges. The agreenent stated that Dees woul d receive
a five year sentence for TIM and a concurrent twelve nonth
sentence for Resisting Arrest. The five year sentence for TIM
woul d be enhanced by the PFOto ten years.

The parties also agreed that if Dees failed to appear
for his sentencing hearing, his sentence would be increased from
ten years’ to twenty years’ inprisonnent; and the Comonwealth
woul d pursue bail-junmping charges. Sentencing was schedul ed for
February 26, 2001. Dees failed to appear and a bench warrant
was i ssued.

A sentencing hearing was held on May 22, 2001. At the
hearing, Dees asserted he was unable to attend the initia

sentencing hearing because he had been incarcerated in



California from January 29, 2001, to March 1, 2001. Dees did
not turn hinmself in to authorities upon his return to Kentucky
but, rather, was apprehended by police. The trial court held
that Dees’s incarceration did not excuse his failure to appear
for sentencing. As such, he was sentenced to twenty years in
prison in accordance with the terns of the plea agreenent.

Dees appealed the conviction on grounds that his
incarceration in California made it inpossible for himto appear
at his schedul ed sentencing hearing; and, therefore, the court
erroneously increased his sentence to twenty years. The
Kent ucky Supreme Court affirmed his conviction on Decenber 19,
2002.

On April 10, 2003, Dees filed a notion to vacate, set
aside, or correct his sentence; a notion for appointnment of
counsel; and a notion for an evidentiary hearing. The Jefferson
Circuit Court denied his notions holding that Dees had failed to
establish ineffective assistance of counsel and that he was not
entitled to an evidentiary hearing or appointnent of counsel.
Thi s appeal foll ows.

Dees argues that his sentence should be vacated, set
aside, or corrected because of ineffective assistance of
counsel . Specifically, Dees alleges counsel msadvised him
regarding his potential sentence and parole eligibility and that

counsel failed to introduce evidence of a supposed verbal plea



agreenent . Dees al so argues that the circuit court erroneously
denied his notions for an evidentiary hearing and appoi nt nent of
counsel on these issues.

The presunption on appeal Is that counsel was
effective.?3 The United States Suprene Court outlined the
requi renents for sustaining an allegation of ineffective counsel

in Strickland v. Washington.* The test requires the novant to

prove two prongs:

First, t he def endant nmust show that
counsel's performance was deficient. This
requi res showi ng that counsel nade errors so
serious that counsel was not functioning as
the "counsel"™ guaranteed the defendant by
the Sixth Amendnent. Second, the defendant
must show that the deficient perfornance
prejudiced the def ense. Thi s requires
showi ng that counsel's errors were SO
serious as to deprive the defendant of a
fair trial, a trial whose result 'S
reliable.?

If the novant is unable to prove both prongs, “it cannot be said
that the conviction . . . resulted from a breakdown in the
116

adversary process that renders the result unreliable.

The Strickland test was deened applicable to clains of

i neffective assistance of counsel arising from guilty pleas in

3 Strickland v. Washington, 466 U S. 668, 690, 104 S. C. 2052,
80 L.Ed.2d 674 (1984). See also @Gll v. Commonweal th, Ky., 702 S.W2d
37 (1985).

4 | d.
5 ld. at 687.
6 | d.



Hill v. Lockhart.’” The Court held that the first prong of the

Strickland test was “nothing nore than a restatenent of the
standard of attorney conpetence,” while the “prejudice”
requi rement “focuses on whether counsel’s constitutionally

ineffective performance affected the outcone of the plea

» 8

process.

Wth regards to Dees’s notion for an evidentiary
heari ng and appoi ntnment of counsel, such a request wll not be
granted “if [the] notion on its face does not allege facts

which, if true, render the judgnent void.”° RCr 11.42 only
requires an evidentiary hearing “‘if the answer raises a
mat erial issue of fact that cannot be determined on the face of

the record.’”?

Al though an RCr 11.42 proceeding “is not a
direct appeal with a constitutional right to an attorney,”'' the
rule requires that counsel be appointed by the court “if the
novant is w thout counsel of record and [is] financially unable

to enpl oy counsel.”?!?

! 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985).
8 Id. at 370.

Maggard v. Conmonweal th, Ky., 394 S.W2d 893, 894 (1965).

10 Bow i ng v. Commonweal th, Ky., 981 S.W2d 545, 548 (1998).

11

Commonweal th v. Stanp, Ky., 672 S.W2d 336, 339 (1984).

12 RCr 11.42(5).



Dees’s argunment is three-fold. First, he clains
counsel m sadvi sed hi m concerning the severity of the sentence he
could face if convicted. Dees alleges counsel mstakenly
informed him he could receive twenty vyears’ to life
i npri sonment .

Dees correctly notes that counsel’s statenent was
i naccur at e. Dees’s TIM charge, which is a Cass C felony, was
enhanced by the PFO Pursuant to KRS 532.080, if a first-
degree PFO is convicted of a Class C felony, he *“shall be
sentenced to an indetermnate term of inprisonnent, the maxi mum
of which shall not be less than ten (10) years nor nore than
twenty (20) years.”

However, we do not believe this statenent was
sufficient to render counsel’s assistance ineffective. Ms-
advising a client as to the maxi mum sentence he could receive
does not rise to the level of being “deficient,” nor does it
prejudi ce the defense. Thus, counsel’s error did not rise to
the level of being “ineffective” as defined by the Court in
Stri ckl and. The plea agreenent Dees entered reconmended a
sentence of ten years’ inprisonnent. By pleading guilty, Dees
accepted the |east possible sentence he could have received if
the case had proceeded to trial. As such, counsel’s assistance

in encouraging Dees to plead gquilty was not ineffective.

13 Kent ucky Revi sed Statutes.



Moreover, because Dees’'s notion does not, on its face, state
facts regarding this issue that would render the judgnent void,
he is not entitled to an evidentiary hearing or appointnment of
counsel on this matter.

Second, Dees argues that counsel failed to inform the
court of an alleged oral plea agreenent nade between Dees and
t he Commonweal t h. Dees clains he was released on his own
recogni zance after pleading guilty for the purpose of working as
a confidential informant (“Cl”) for the Commonweal th. According
to Dees, his agreenment with the Conmmonwealth stated he would go
to California, arrange a drug deal, and then aid the
Commonwealth in arresting the dealers. In exchange, Dees’s
sentence woul d be reduced to five years’ inprisonnent.

Despite the rather elaborate description given by Dees
of the alleged oral agreenent, Dees acknowl edged at his
sentencing hearing that no other agreement or pronises had
influenced his guilty plea. Wen asked by the judge during the
pl ea col | oquy whether any other prom ses had been made to induce
himto plead guilty, Dees answered in the negative. Had there,
in fact, been an oral agreenent between Dees and the
Comonwealth regarding Dees’s status as a C, the court
assunmedly would have been notified prior to Dees’ s sentencing.
Since Dees acknow edged at the sentencing hearing that his

decision had not been influenced by any other pronises, his

-7-



contention on appeal that there had been an oral agreement wth
the Commonwealth is wthout nerit. Therefore, as this issue can
be resolved on the face of the record, an evidentiary hearing is
not required.

Third, Dees alleges that counsel incorrectly infornmed
him he woul d be eligible for parole after serving twenty percent
of his ten-year sentence. Dees argues that this msinformation
led himto plead guilty.

In its OQpinion and Oder, the Jefferson Crcuit Court
did not address Dees’s contention regarding counsel’s advice on
his parole eligibility. Moreover, the record neither confirns
nor refutes Dees’s argunent.

The United States Court of Appeals for the Sixth

Crcuit held in Sparks v. Sowders that “gross m sadvice

concerning parole eligibility can anount to ineffective

n 14

assi stance of counsel. In Sparks, appellant alleged that

counsel “erroneously told himthat if convicted he could receive

a sentence of life without parole.”?®

Based on this infornation,
appel lant pled qguilty. The Court held that the msinfornmation
relayed to appellant regarding his parole eligibility rose to

the level of ineffective assistance of counsel. Ther ef or e,

14 852 F.2d 882, 885 (6'" Cir. 1988).

15 Id. at 885.



appellant was “entitled to an evidentiary hearing on his
i neffective assistance of counsel claim”?!®

Al t hough we are not bound by Sparks, we are persuaded
by its rationale. Dees avers that counsel incorrectly inforned
him he would be eligible for parole after serving twenty percent
of his ten-year sentence. Dees further states that had counsel
not msadvised himon his parole eligibility, he would not have
pled guilty.

In HIl v. Lockhart, the Court held that in order to

satisfy the Strickland “prejudice” requirenent, “the defendant

must show that there is a reasonable probability that but for
counsel’s errors, he would not have pleaded guilty and would

have insisted on going to trial.”?

Based on Dees’s allegations
of msinformation by his counsel, and his clains that he would
not have pled guilty but for counsel’s advice on his parole
eligibility, his notion does “allege facts which, if true,
render the judgnent void.”?!® Moreover, Dees has raised a
material issue of fact that cannot be resolved on the face of

the record. Therefore, the circuit court should have granted

Dees’s notion for an evidentiary hearing.

16 | d.
o Hill, 474 U.S. at 59.

18 Maggard, 394 S.W2d at 894.



The order of the Jefferson Circuit Court is affirnmed
as to the issues of counsel’s msstatenent regarding Dees’s
potential sentence and failure to discuss the alleged oral plea
agreenent with the Court. The order is vacated and remanded for
an evidentiary hearing, at which Dees is entitled to be
represented by counsel, to be conducted to determ ne the issue

of counsel’s alleged msstatenent concerning Dees’'s parole

eligibility.
ALL CONCUR.
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