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BEFORE: M NTON AND TACKETT, JUDGES; HUDDLESTON, SENI OR JUDGE.?!
M NTON, JUDGE: Melissa Banks appeal s the judgnent revoking her
probation. Al though she raised no objection to the revocation
proceedings in the circuit court, she now asserts that the

revocation hearing did not conmport with the m ni nrum standards of

! Senior Judge Joseph R Huddl eston sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the
Kentucky Constitution and KRS 21. 580.



due process. W affirmthe judgnent, finding no due process
vi ol ati on.

KRS? 533.050(2) states that “[t]he court may not revoke
or nodify the conditions of a sentence of probation or
condi ti onal discharge except after a hearing with defendant
represented by counsel and following a witten notice of the
grounds for revocation or nodification.” Beyond this statute,
there are no specific rules for the conduct of the probation
revocation hearing except that the probationer is entitled to
the m ni numrequirenents of due process of |law in these
heari ngs. 3

We know that in a revocation hearing, the probationer
is not entitled to the “full panoply of rights” accorded one not
yet convicted since the probationer is deprived of only a
conditional, as opposed to an absolute, liberty.* Furthernore,
revocati on hearings do not require proof beyond a reasonable
doubt but, nerely, proof of an occurrence by a preponderance of
the evidence.® And the trial court has broad discretion, “both

in respect to initiation of a hearing and the di sposition

Kent ucky Revi sed Stat utes.

® Rasdon v. Commonweal th, 701 S.W2d 716 (Ky.App. 1986).

“ Childers v. Commpnweal th, 593 S.W2d 80, 81 (Ky.App. 1979).

> Rasdon at 7109.



t hereof . ”®

The standard of appellate review for probation
revocation is whether the trial court abused this discretion.’

Fol Il owi ng a pl ea agreenent with the Comonweal th,
Banks entered a guilty plea to the charges contained in a four-
count indictnent: no registration plates; no insurance; driving
while license is suspended for DU, second offense; and DU
third offense. The trial court sentenced her in accordance wth
t he pl ea bargain, except that the court inposed a maxi num
sentence of five years on the felony charge of driving while
license is suspended for DU, second offense. At sentencing,
the trial court probated Banks. The probation order specified
t hat Banks nust “avoid injurious or vicious habits including
consunption & possession of alcoholic beverages & unprescri bed
[sic]drugs” and “[d] ef endant wai ves and consents to search at
any time or place by any peace officer or probation officer for
drugs, al cohol or contraband & submt to randomtests at
def endant’ s expense.”

A few nonths after inposing sentence, the trial court
i ssued a bench warrant for Banks's arrest follow ng reports of
positive urine tests indicating that Banks was using cocai ne.
Banks’s probation officer filed a witten report in the record

that detailed the nature of Banks’'s violations and i nforned her

6 Ridley v. Commonweal th, 287 S.W2d 156, 158 (Ky. 1956).

" Tiryung v. Commonweal th, 717 S.W2d 503, 504 (Ky.App. 1986).

-3-



and the trial court of the precise nature of the alleged
probation violations. Banks did not contest that she received
adequate witten notice of the grounds for revocation in advance
of the hearing. She appeared in person and represented by
counsel at the revocation hearing. At the hearing, the tria
judge read fromthe Special Supervision Report fromthe Division
of Probation and Parole. This report was signed by a probation
officer. It stated that Banks had been positive for cocai ne use
on three separate occasions based upon urine sanples taken at
the probation office and submtted to a I ab for testing.

Banks did not object to the proceedings in the circuit
court. But on appeal, she argues that the revocation hearing
did not afford her due process because the trial court did not
t ake sworn testinony before making its findings, revoking her
probation, and sentencing her to five years’ inprisonnent.

The m ni mal due process requirenments of a parole

revocation hearing were set forth in Mrrissey v. Brewer.® These

requi renents were applied to probation revocation hearings in

Gagnon v. Scarpelli.® They are: (1) witten notice of the

cl ai med viol ati ons of probation; (2) disclosure to the
probati oner of the evidence against himor her; (3) opportunity

to be heard in person and to present w tnesses and docunentary

8 408 U.S. 471, 92 S.Ct. 2593, 33 L.Ed.2d 484 (1972).

® 411 U. S 778, 93 S.Ct. 1756, 36 L.Ed.2d 656 (1973).



evi dence; (4) the right to confront and cross-exam ne adverse

W t nesses, unless the hearing officer specifically finds good
cause for not allow ng confrontation; (5) a neutral and detached
heari ng body; and (6) a witten statenment by the factfinder as
to the evidence relied on and the reasons for revoking parole.
Were appropriate, conventional substitutes for |ive testinony,

i ncluding affidavits, depositions, and docunentary evi dence, nay
be used; and hearsay evidence is adm ssible at these informal
hearings. !

W have reviewed the clerk’s record and the vi deot ape
of the revocation hearing; and we conclude that the court net
the constitutional due process requirenents: Banks was provided
with a witten notice of the violations, she was i nfornmed of the
evi dence agai nst her, and she was given an opportunity at the
hearing to speak and produce evidence. There was no due process
violation in the failure to call wi tnesses since hearsay is
permtted during probation revocation hearings. Banks had a
right and opportunity to challenge the content of the probation
officer’s report of the three positive tests for cocaine as set
forth in the Notice of Prelimnary Hearing. Banks was not

prevent ed from obtai ni ng i ndependent bl ood or urine testing

093 s .. at 1761-1762.

1 Marshall v. Conmonweal th, 638 S.W2d 288, 289 (Ky.App. 1982).




evi dence herself or from presenting w tnesses and docunentary
evi dence at the revocation hearing.

We conclude that the trial court did not abuse its
di scretion in revoking Banks’s probation and that the revocation

hearing did not abridge Banks’s due process rights.
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