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BARBER, JUDGE: Appellant, Bobbie Lynn Ison (Ison), sued
Appel | ee, Ashl and Hospital Corporation, d/b/a King' s Daughter’s
Medi cal Center (Ashland Hospital), claimng that she was dropped
during transportation to the hospital. The Boyd Circuit Court
found in favor of the Hospital after a jury trial. W affirm
the jury determ nation and judgnent.

I son requests reversal of the jury verdict in her
personal injury claimagainst the hospital. |son asserts that

the jury was deprived of necessary informati on upon which to



base its verdict due to an erroneous ruling regarding the
adm ssibility of evidence. She clains that the jury rul ed
agai nst her due to lack of that information. There is no
reversible error in the trial court’s ruling on the
adm ssibility of evidence.

Ison was a long term patient at Kings Daughters
Medical Center. On a visit to the hospital in Novenber 1999,
I son was assisted by hospital personnel in the transferring from
her car to a wheelchair in the hospital parking lot. |Ison
clains that she was dropped during the transfer and sustai ned
serious physical injury. The record shows that |Ison suffers
frommultiple sclerosis and has |limted nmobility. On each visit
to Kings Daughters Medical Center the hospital provided
transporters to renove Ison fromher car, and to transfer her to
a wheel chair as she was unable to nove herself safely from car
to wheelchair. During a visit on Novenber 30, 1999, only one
transporter was available to assist in the transfer. |son
contends that this individual was unable to safely transfer Ison
fromher car to the wheelchair. The transporter testified that
she asked Ison to wait until a second transporter was avail abl e,
but that Ison refused to wait. [|son contends that she was not
given the option of waiting until two people were available to

safely nove her



Due to the progression of her disease, Ison testified
by deposition rather than in person at trial. Ison testified
that she was too |large (at 250 pounds), to be transferred from
the car to a wheelchair by one person. She clains that she
informed the transporter that additional personnel would be
needed to safely nmake the transfer. 1son stated that the
transporter insisted on attenpting to nove Ison by herself, and
dropped her on the pavenent. |Ison testified that she struck her
“hind end” forcibly on the pavenent when she fell. She clains
to have suffered i medi ate and severe pain in her | ower back due
to the fall. Her treating physician testified that he had to
treat her for pain in her |lower back and | egs follow ng the
fall.

The transporter, Pat Jarrell, testified that she urged
Ison to wait in the car until a second transporter arrived.
Jarrell clains that |Ison assured her that they did not need to
wait for a second transporter, and that she woul d assist Jarrel
in the transfer process. She clained that |Ison did not want to
stay in the car any longer, and that she refused to wait for a
second transporter to help with the transfer. Jarrell clained
that Ison | ost her balance in the process, and slowy slid to
the ground along Jarrell’s leg. Jarrell testified that there
was no sudden fall or inmpact. |Ison’s nedical records reveal an

i medi ate claimof pain by Ison after the fall, and show t hat
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| son requested extensive treatnment for pain in her back and | eg
after the fall.

I son provided discovery responses to Ashl and Hospit al
showi ng that her treating physician, Dr. Deitch, attributed the
deterioration of her condition to injuries incurred in the fall,
rather than to her nmultiple sclerosis. Dr. Deitch's records
were contained in extensive nedical records, and were not
specifically referenced by Ison as showing a causal |ink between
the fall and the injury. The records do not show when Ison
suffered the fracture. The MR records showi ng the fracture
were not discussed in Ison’s nedical records until 2002, severa
years after the fall at Kings Daughters. The nedical records
subsequent to the fall show that Ison’s treating physician
treated her for pain and trauma i medi ately followng the injury
and during the subsequent weeks, but do not show any specific
injury resulting fromthe fall.

Ashl and Hospital Corporation required an exam nation
by its own expert witness. Due to Ison’s condition, the
hospital had to provide an anbul ance to transport her from her
home to the office of the hospital’ s expert witness. The
hospital admts that it did not provide a conplete copy of
Ison’s records to Dr. Graulich, its expert witness, for review
The hospital omtted records containing Dr. Deitch’ s notes

regardi ng the conpression fracture, or his opinion that the
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fracture was causally related to the fall. Ashland Hospital
contends that it did not know of these records, and that the
records were too distant in tinme fromthe fall to show a causa
li nk.

At trial Ashland Hospital filed a notion in |imne
asking the court to preclude the treating physician, Dr. Deitch
fromtestifying to the causal relationship between the fall and
the spinal fracture. Ashland Hospital contended that it was
surprised by Dr. Deitch’s statenent that the fall and the
fracture were related. Ashland Hospital argued that it was
conpromised in its ability to cross-examne Dr. Deitch due to
this “surprise” evidence. The court ruled that the doctor’s
testinony would be so limted. |Ison contends that the tria
court’s ruling excluding this evidence was in error. |son notes
that the hospital was in possession of all relevant nedica
records at all times prior to trial, and it was the hospital’s
error in failing to properly review the records and prepare for
trial.

Dr. Deitch's records of 08/09/02 state that |Ison “has
a history of a fall several years ago. MRl here was consi stent
with a T vertebral fracture.” Earlier records contain notes
regarding treatnment of Ison’s pain followng the fall. Ashland
Hospi tal propounded a di scovery request to |Ison asking whet her

she had been advi sed by any physician “that the acts and
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failures to act by KDMC . . . failed to neet the standards of

nmedi cal care. | son responded to this request noting:

Subject to further discovery, Dr. S

Dougl as Deitch has attributed the

deterioration of Plaintiff's condition to

her injuries sustained [in the fall].

I son’ s discovery responses did not specifically
reference the MRI findings of a cervical fracture. Ashland
Hospital took an extensive discovery deposition of Dr. Deitch.
The causal |ink between the fall and the spinal fracture was not
di scussed in that deposition.

Ashl and Hospital notes that it took Dr. Deitch's
deposition prior to the transcription of the August, 2002
medi cal records noting that |Ison had sustained a cervica
fracture. Ashland Hospital admts that the conplete records
were provided to it by Ison, but clains that it had no duty to
be aware of the information contained “somewhere in the
vol um nous Joint Exhibits containing Ison’s nedica
records. “

The records showi ng the spinal fracture were shown to
Dr. Gaulich during his deposition by defense counsel. At that
time Ashl and Hospital becane aware of the spinal fracture. Dr.
Graulich testified that the records did not change his opinion

that Ison’s pain was caused by the nultiple sclerosis and not by

the fall. |Ison clains that Ashland Hospital was aware of the



nmedi cal evi dence showi ng a cervical spine fracture |ong before
trial and that those records were rel evant and adm ssi bl e at
trial. |Ison asserts that Ashland Hospital had a duty to be
famliar with the nmedical records contained in the Joint Exhibit
filed by Ison and the hospital. |son argues that Ashl and
Hospital was on notice of the fall, the resulting pain, and the
fracture, and knew or should have known of Dr. Deitch’s records
regarding the link between the fall and resulting pain and the
spinal fracture. She asserts that for this reason, the ruling
on adm ssibility was in error.

Rel evant nedical records are clearly adm ssible.

Baylis v. Lourdes Hospital, Inc., 805 S.W2d 122, 123 (Ky.

1991). The purpose of pretrial discovery is to elimnate
surprise, and to achieve a fair search for the truth. LaFl eur

v. Shoney’s, Inc., 83 S.W3d 474, 478 (Ky. 2002). Ashl and

contends that it was unfairly surprised by Dr. Deitch’s
proffered testinony. The court found that |son had anple
opportunity to make her claimof a causal Iink known to Ashl and
Hospital, and that she failed to do so. The court rul ed that
permtting such testinony at trial would be unfair to Ashl and.
Ashl and Hospital asserts that because Dr. Deitch was
not listed as Ison’s expert witness, he could not testify
regarding his opinion as to the |link between the cervica

fracture and the fall. Ison did not list Dr. Deitch as an



expert witness who would testify at trial. Dr. Deitch was
identified as her treating physician. |In response to
interrogatories requesting the identity of her expert w tnesses,
I son responded that the identity of such witnesses was not yet
known. |son never provided an expert witness to show the

cl ai med causal link between the fall and the fracture. 1Ison did
not list Dr. Deitch as an expert witness prior to trial.
Kentucky | aw hol ds that where a physician is not identified as
an expert in discovery, he can only testify to facts |earned and
opi nions formed during first hand observation of the patient.

Charash v. Johnson, 43 S.W3d 274, 280 (Ky.App. 2000). The

court ruled that Dr. Deitch could not testify to the clainmed

causal link. No abuse of discretion has been shown by I son.
The standard of review of a court’s decision as to

adm ssibility of evidence is whether the court abused its

di scretion in making the ruling. Goodyear Tire & Rubber Co. v.

Thonpson, 11 S.W3d 575, 577 (Ky. 2000). An abuse of discretion
is shown by proving that the court acted in a way that is
unfair, arbitrary, unreasonable or unsupported by sound | ega

practice. Commonwealth v. English, 993 S.W2d 941, 945 (Ky.

1999). Ison has failed to make such a showi ng. The court
eval uated the evidence and the di scovery responses filed by
I son, and determned that it would unfairly prejudice the

hospital to permt unlimted testinmony by Dr. Deitch. This
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ruling was not an abuse of discretion. For this reason,

court’s decision is upheld.

ALL CONCUR
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