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BEFORE: SCHRCDER, TAYLOR, AND VANMETER, JUDGES.
SCHRCDER, JUDGE: These appeals were consolidated to determ ne
whether the trial court erred in determning the May famly
assets shoul d be managed through trusts rather than through a
l[imted liability conmpany. The court’s ruling had undesirable
tax consequences to the estate. Unfortunately for the estate,
the trial court rulings were correct, therefore we affirm

The facts of this case are worthy of an academ c
di scussion on estate planning and on trusts. In 1991, Sam and
Julia May each created revocable living (inter vivos) trusts

with essentially identical provisions. Although revocable and



anmendabl e by the settlor, anendnents affecting the powers and
duties of the trustee(s) had to be approved in witing by the
trustee(s). Each trust provided for two separate funds. Fund A
was what is commonly known as a “marital trust” for the benefit
of the surviving spouse during his or her lifetinme. Fund B was
a “credit shelter trust”, which was intended to contain a sum
equal to the largest amount that could pass free of federa
estate tax by reason of the unified credit, subject to certain
adj ustnents. Wen the marital trusts were created, Sam and
Julia May were identified as the trustees of their respective
trusts. Thus, Sam May was the initial trustee of his trust, and
Julia May was the trustee of her trust. The trusts provided
t hat upon the death of the trustee, the surviving spouse would
becone the successor trustee. The May’'s three daughters, Lou
Ri chardson, Julianne Young, and Martiele Or were appointed
successor trustees, in the event of their parents’ inability or
desire not to act as trustee.

The beneficiary of Fund A was the surviving spouse
during his/her lifetime, with the power to consune both the
i ncome and principal. The surviving spouse al so had a power of
appoi ntnment that permtted hinmher to transfer any or all assets
of Fund A to anyone, including his/her estate. Upon the death
of the surviving parent, the trust property (A and B) passed to

the three daughters, per capita, or their heirs, per stirpes.



One hal f of each beneficiary’s share was to be distributed in
fee and the other half remained in trust, with incone benefits
payabl e quarterly, wth the power to consune the principal for
the health or education of said children or their children per
stirpes upon the death of the settlors’ children.

Fol l owi ng the creation of the May Trusts, the
foll owm ng events occurred:

1. On Novenber 30, 1993, Sam and Julia May each
anended their respective trusts to provide that if their three
daughters were called upon to act as their successor co-
trustees, approval of two of the three of themwas required for
t he successor co-trustees to act on any nmatter;

2. On Decenber 29-30, 1994, Sam and Julia May each
anmended their respective trust so as to nane their three
daughters, rather than each other, as their i mredi ate successor
co-trustees. In the sane instrunents, Sam and Julia My
resigned as trustees of their respective trusts. Although these
amendnents were signed by both Martiele Or and Lou Richardson,
Jul i anne Young did not sign either anendnent;

3. On March 9, 1995, Sam and Julia May anended their
respective trusts, again noting their resignation and their
t hree daughters as their imedi ate successor co-trustees. The
effect of this anendnent was to delete the requirenment of the

November 30, 1993, anendnent that all owed two of the three co-



trustees to act (thereby requiring consent by all three for
exercising a power). Julianne Young agreed to this March 1995,
amendnent and agreed to serve as a trustee. However, Mrtiele
Or and Lou Richardson never signed the March 1995, anendnent.
Thereafter, none of the daughters exercised any control over the
trusts or the assets of the trusts.

4. Julia May (a settlor) died on March 24, 1998, and
her husband, Sam May, becane the executor of her estate.

5. In Septenber of 1998, Sam May signed a discl ai ner
of all his rights to Julia May’'s Trust Fund A, and discl ai ned
hi s general power of appointnment. Said disclainmer was filed
with the probate court. Wthin two weeks, Sam May and hi s
counsel decided that the first disclainmer contained fundanental
errors which essentially defeated the entire intent of Sam and
Julia May’'s estate planning. As a result, Sam May executed a
second di sclaimer on Cctober 9, 1998. The second di scl ai ner
differed fromthe first in that Sam May did not “specifically
di sclaimeither the remaining principal of Fund A of the Julia
C. May Trust or his general power to appoint any assets of Fund
A remaining at his death.” This second disclainmer was filed in
t he probate court on Cctober 13, 1998.

The events which gave rise to this action began on
Cct ober 27, 1999. Sam May created a limted liability conpany,

Buena Vista, LLC. The operating agreenment of that conpany,



whi ch was executed on the day the conpany was formed, identified
Sam May as the sole nenber and naned Martiele Or and Lou

Ri chardson as the managers. Two days |later, on Cctober 29,

1999, pursuant to a power of appointnment, Sam May transferred
the assets within the Julia C. May Trust, and particularly an
Advest brokerage account which was in Fund A of the Julia C. My
Trust, to Buena Vista, LLC. On the sane day, Sam May al so
transferred title to two farns which were held in the Sam C. My
Trust to Buena Vista, LLC. Five days |ater, on Novenber 4,

1999, Sam May transferred his entire interest in Buena Vista,
LLC to his three daughters in equal shares.?

Martiele Orr passed away in April 2000, and Phil M
Or. Jr. was appointed her executor. Sam May’s health began to
fail, and on Cctober 26, 2001, Philip S. George, Jr. was
appoi nted as Sam May’ s conservator.

Two nonths later, in Decenber 2001, Julie Young for
the first time attenpted to act as a trustee with respect to her
parent’s assets, specifically attenpting to get the Advest
accounts transferred to her nother’s trust. Those efforts
caused Philip Or and Lou Richardson to file a declaratory
j udgnent action against Julie Young, and Buena Vista, LLC was

joined as a third party defendant. The heart of the controversy

! Either way, the three daughters, or their heirs, end up with the assets.
The decision affects the tax consequences and whether any of the assets are
subject to the trust restrictions.



was whet her or not Sam May had the right to direct the transfer
of assets from Fund A of the Julia C. May Trust by power of
appoi ntment to Buena Vista, LLC, on Cctober 29, 1999, which he
did as trustee of the Julia C. May Trust on Cctober 30, 1999;
and whet her he was the trustee of the Sam C. May Trust when he
executed the deed conveying real property to Buena Vista, LLC on
Cct ober 29, 1999.

The circuit court granted partial sunmary judgnment
whi ch was entered on April 11, 2003. The circuit court anal yzed
t he events and concl uded that:

The power of appointnment granted to M.
May does not permt inter vivos exercise
thereof. To the contrary, M. My was
permtted to exerci se the power of
appoi nt ment granted under Paragraph 5.4 of
the Julia C. May Trust Agreenent only in his
WIl. Therefore, M. My’'s purported
exerci se thereof on Cctober 29, 1999, and
Oct ober 30, 1999, to transfer all of the
securities contained in Fund A of the Julia
C. May Trust to Buena Vista, LLC and his own
Trust was clearly unauthorized and w t hout
| egal effect.

Furthernore, M. May's efforts to make
an inter vivos exercise of that power of
appoi ntnent al so fail because he
specifically and irrevocably disclained his
right to exercise that power of appointnent
under his First Disclainer.

and

Upon the execution and filing of his
First Disclainmer, M. My no |onger had the
right to withdraw from Fund A of the Julia
C. May Trust or to testanmentarily appoi nt
assets of Fund A at his death. Although M.



and

and

and

May filed a Second Disclainer approxinately
twenty (20) days later which did not include
t he provisions of paragraph 7 of his First

Di sclainer, the Second Disclainmer did not
have the effect of revising, revoking or
anmendi ng the First D sclainer.

It is clear that M. May is not the
Trustee of the Sam C. May Trust and has not
been the Trustee since his resignation as
Trustee on Decenber 30, 1994. At that tine
he substituted his three daughters as
successor Co-Trustees. He affirnmed that
resignation on March 9, 1995. Therefore,
M. May was without l[egal authority to
convey the Brady Farmand the Ellis Farm
fromthe Sam C. May Trust to Buena Vi sta,
LLC on Cctober 29, 1999.

The 1995 Anmendnent affirnmed M. and
Ms. May’'s resignation as Trustees.

It is fundanental trust law that the
settlor may anmend the Trust he or she
created so long as the Trust Agreenent
expressly reserves to the settlor the power
of anmendnent. Therefore, where pursuant to
paragraph 2.1 of the Trust Agreenments, M.
and Ms. May expressly reserved the right to
anend the Agreenents, they were perfectly
within their rights to do so w thout
approval of their three daughters. 1In this
light, there is no question that the 1993
Amendnents were fully effective. Although
paragraph 2.1 of the Trust Agreenents
restrict the settlor’s ability to alter the
“conpensation, powers or duties” of the
Trustee without the Trustee's witten
approval, on Novenber 30, 1993, M. and Ms.
May were acting as the Trustees of their
respective Trusts and executed the



Amendrent s both individually and as
Tr ust ees.

and

The Trust Agreenents thenselves require
no formality on the part of the successor
Trustees in the acceptance of their
appoi ntnents. In fact, the acceptance of
the trust by a trustee is ordinarily
presuned until the trustee declines the
position. Therefore, the lack of Young s
signature on the 1994 witten resignation by
M. and Ms. May does not render the
resignations ineffective. To the contrary,

t he signatures of Ri chardson and Martiele on
the 1994 Anendnents and Young’s signhature on
the 1995 Anendnents is potent evidence that
all three daughters knew of their parents’
resignations and that each willingly
accepted their office as a successor Co-

Tr ust ee.

and

After his resignation as Trustee of the
Sam C. May Trust on Decenber 30, 1994, M.
May was whol ly lacking in authority to
t hereafter execute the duties of Trustee.
Therefore, he had no legal authority to
execute a deed on Cctober 29, 1999, sone
four years after his resignation, purporting
to transfer the Brady Farmand the Ellis
Farmfromthe Sam C. May Trust to Buena
Vista, LLC

Havi ng concl uded that Sam May was acting as trustee
wi t hout authority, the trial court attenpted to undo each of his
transfers since his resignation as trustee, and to void the
transfers pursuant to the testanmentary power of appointnent, and
i nposed a constructive trust on the assets in order to transfer

all of the assets back to their respective trusts. Lou



Ri chardson, filed the first appeal, followed by Phil M Or,
Jr., the Or heirs, and Buena Vista, LLC. A third appeal was
filed by Buena Vista, LLC. By Oder entered January 15, 2004,
t hese appeal s were consol i dat ed.

On appeal, appellants contend the trial court erred in
deciding that: the attenpted resignations of the parents were
effective, even though the successor trustees did not accept the
appoi ntnments; Sam May’s first disclaimer of interest could not
be anmended in the face of a clear mstake; and that the various
transfers of assets to Buena Vista, LLC were invalid.

Appel lants rem nd us that regardl ess of our decision, the
beneficiaries remain the sane. However, the tax consequences
notivate this appeal.

The first issue, the attenpted resignation of the
trustees and the acceptance by the successor trustees, is
actually two issues. Neither the Decenber 29-30, 1994,
resignations nor the March 9, 1995, resignations were contingent
upon the successor trustees accepting the positions. Neither
did the trust agreenents require such a result. To the
contrary, the trust agreenents dictate how a trustee is to
resign and how to sel ect successor trustees, including successor
trustees when a trustee does not accept. Paragraph 9 of the

trust agreenents provides:

10



P. Resignation of Trustee. To resign at any
time by giving witten notice, specifying
the effective date of resignation to those
specified in the followng order: (1) to a
Co-Trustee who wi Il then either serve al one
or a successor wll be appointed as provided
herein; (2) to a successor Trustee if one is
named herein or has otherw se been sel ected,
(3) to ne; (4) to the advisory commttee if
one is nanmed herein and then active; (5) to
the then current incone beneficiary(ies) of
the trust. Thereafter, if a successor
Trustee needs to be appointed, the one or
ones receiving notice wll, by majority
vote, appoint as successor Trustee an

i ndependent Trustee as such.

Therefore, we agree with the trial court that Sam and
Julia May effectively resigned with their witten notice to
t hensel ves and the successor trustees with the Decenber 29-30,
1994, resignations. Two of the daughters signed acceptances of
t heir appoi ntnments as successor trustees. Julianne did not sign
an acceptance, but she also did not disclaimthe trustee
position. Even if Julianne disclainmed the trustee position, the
resignations of Samand Julia May were not contingent and were

effective according to the terms of the trust. See Saunders v.

O Bannon, 27 Ky. L. Rptr. 1166, 87 S.W 1105 (1905).
Al so, at this point, two of the three successor
trustees accepted their appointnments. Under the terns of the
trust, if only two accept, or if only one accepted, the
surviving trustee(s) are authorized to act. See also KRS

386.825. Julianne did not imedi ately accept or disclaimthe

11



trustee position in witing. Therefore she would have a
reasonable tine to accept or disclaimher appointnent.

The subsequent (March 9, 1995) resignation and
amendnments of the trusts had limted effect. The settlors had
al ready resigned and successor trustees were appointed (and at
| east two out of the three accepted), so the subsequent
resignations were a nullity. The attenpted anmendnents (which
woul d change the powers of the trustees to require unani nous
consent of the trustees) were exercised according to the terns
of the trust which allowed the settlors to anend at any tine.
The trust did however, require the trustees to accept anmendnents
to changes in the powers of the trustees to becone effective.
See KRS 386.805. At this point, Julianne did sign the
acceptance as a trustee, and acceptance of the change. The
acceptance as a trustee was effective. However, the anmendnent
to the powers of the trustee failed for a lack of a majority of
trustees accepting the anendnent. Per the terns of the trust,
and KRS 386.825, a majority was needed to anend the trust to
requi re unani nous consent of the trustees. Now, we have three
trustees and a trust agreenent that requires two out of three
trustees to agree on any action, and a witten notice
requirenent if a trustee resigns. There are no witten

resignations in the record.
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Appel I ants’ second al l egation of error was that the
trial court erred in finding Sam May’ s first disclainmer could
not be anmended. This argunent relates back to Julia May’'s
death. Samwas the designated beneficiary of Julia May’'s trust,
Fund A, and a power of appointnent. On Septenber 23, 1998, Sam
executed a disclainmer in which he irrevocably disclained all of
his right, title and interest in certain nontestanentary
property he received upon the death of Julia My, including his
right to wwthdraw all or any portion of the remaining principal
of Fund A of the Julia C. May Trust. Mbreover, Sam May
di scl aimed his general power to appoint (under Article 5,
par agraph 5.4) any of the assets of Fund A remaining at his
death. The disclainer, pursuant to KRS 394.035 (Uniform
di scl ai mer of transfers under nontestanentary instrunments), was
filed with the Marion District Probate Court. Approximtely 20
days | ater, Cctober 9, 1998, Sam May attenpted to anend his
disclainmer by filing a second disclainer, in which he did not
di scl aimthe remai ning principal of Fund A or the power of
appointnment in the Julia C. May Trust. Wether a disclainmer can
be revoked or amended has not been addressed by either the
General Assenbly or a reported Kentucky case. However, the
first disclainmer does contain | anguage that it was nmade “in
conpliance with Section 2518 of the Internal Revenue Code of

1986, as anmended, . . . .” 82518(b) of the I RS code defines a

13



qual i fied disclaimer as “an irrevocabl e and unqualified refusa

by a person to accept an interest in property.
(enmphasi s added). Also, the disclainer itself provides
(paragraph 6, 7, and 8) the disclainmer is irrevocable.
Therefore, we agree with the trial court that the first
di scl ai mer was irrevocabl e.

Appel lants’ next to last contention is that even if
Sam May’ s di scl ai mer were binding, he still had authority, as
trustee, to transfer the assets to Buena Vista, LLC, per
paragraph 5.3 of the trust agreenents (which provides that the
trustee(s) can disperse principle to allow the beneficiary to
mai ntain a certain standard of living). There are two problens
with this logic. First, Sam My's transfer was as a trustee,
whi ch he was not (in either trust). Secondly, the attenpted
transfer was not to hinself as a beneficiary, but to a third
person — Buena Vista, LLC

As part of their argunent, appellants contend that
even if Sam May lost all control over the Julia C. May Trust, he
retai ned control over the Sam C. May Trust, and as settlor, he
retained the right (under section 2.1 of the trust) to revoke or
amend the trust and he could transfer the assets (two farns) in
his trust to Buena Vista, LLC. Again, there are two probl ens
with this logic. First, Sam May’'s transfer was as a trustee,

whi ch he was not. Secondly, an attenpted transfer as a trustee

14



does not anount to a revocation of the trust by the settlor.

Sam May coul d have revoked his trust as settlor and could have
had the trustees transfer the assets back to him Sam May coul d
t hen have subsequently transferred those assets to Buena Vista,
LLC. His attenpt to transfer the assets directly to Buena
Vista, LLC, as a trustee, did not revoke the trust. See Ganage

v. Liberty National Bank & Trust Co., 598 S.W2d 463, 464

(Ky. App. 1980). Therefore, the assets technically renained in
the trust.

Appel lants’ final contention is that Julianne Young is
estopped by her inaction to deny Sam May’s trusteeshi p because

she never took any action as a co-trustee until after her father

was decl ared inconpetent in October of 2001. This argunent was
not addressed in the partial summary judgnment and we will not

discuss it for the first tine on appeal. Charash v. Johnson, 43

S.W3d 274 (Ky.App. 2000)
Therefore, for the foregoing reasons, the judgnent of

the Marion Circuit Court is affirned.
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