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BEFORE: COMBS, CHI EF JUDGE; JOHNSON AND M NTON, JUDGES.

M NTON, JUDGE: Divorce decrees are given a special deference in
Kentucky. Except when there is an utter lack of jurisdiction in
the trial court, divorce decrees cannot be reversed by this
Court. Nevertheless, Jean Alisa Elder brings this appeal from
the July 14, 2003, divorce decree that ended her marriage with
Thomas Dami en Elder, Jr. Jean clains the decree is void because
the famly court failed to take proof of residency and because

Thomas “worked a fraud” on the court. Because the content of



the record itself belies Jean’s clains of voidness and because
there is absolutely no evidence of fraud, we are conpelled to
di sm ss the appeal.

Jean and Thonmas were nmarried for nearly twenty years
when, on March 17, 2000, Jean petitioned for dissolution of
their marriage. Since then, the parties have acconplished
little nore than the accunul ation of a vol um nous record and
wi t hdrawal by three of Jean’s attorneys. Although an
interlocutory decree of dissolution was recommended by the
Donmesti ¢ Rel ations Conmissioner! on April 13, 2001, Jean filed
exceptions to the DRC s recommendati ons. On May 14, 2001, the
circuit judge sustained her objection to the dissolution,
stating that the court generally “does not favor interlocutory
decrees unless it is agreeable to both parties.”

Over two years later, on July 14, 2003, the famly
court entered an interlocutory decree. It is fromthis decree
t hat Jean appeal s.

KRS? 22A. 020(3) states that “[n]otw thstandi ng any
other provision in this section, there shall be no review by
appeal or by wit of certiorari fromthat portion of a fina

j udgnent, order or decree of a Grcuit Court dissolving a

! The Honorable WlliamE. Mtchell was the DRC, and he becane the
regul ar Family Court Judge for the 5'" Judicial Circuit during the
pendency of this case.

2 Kentucky Revised Statutes.



marriage.” The only exception to this rule is if the judgnent
is proved to be void.

Qur Suprenme Court recently discussed appellate review

of a divorce decree in Cenents v. Harris.® In denents, a wife
appeal ed from a decree of dissolution, claimng that the

j udgnment was voi d because her husband had not satisfied the
residency requirenents. The Court held that although the
husband was not a resident of Kentucky, the decree of

di ssol uti on was nonethel ess valid.* The Court referenced

El swi ck v. Elsw ck, stating:

Where the question of jurisdiction in a

di vorce action has been raised in the | ower
court, and there is any evidence to show the
jurisdictional residence of the parties, the
| ower court’s judgnent granting a divorce
based upon a determination that it has
jurisdiction is not void and cannot be
guesti oned on appeal regardl ess of the fact
that the determ nation nmay be against the
overwhel m ng wei ght of the evidence and be
clearly erroneous.

St at ed anot her way, a divorce decree cannot be reversed “w t hout

cl ear and convincing proof of an utter lack of jurisdiction.”®
We see no basis to support Jean’s claimthat this

decree is void. Jean argues that the famly court judge failed

to take proof on jurisdictional issues such as the residency of

® 89 S.W3d 403 (Ky. 2002).
4 1d. at 405.

®> Kennont Coal Co. v. Fisher, 259 S.W2d 480, 482 (Ky. 1953).
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the parties. However, as stated by the Court in Cenents, this
failure alone is insufficient to void the judgnent. But the
jurisdictional requirenents for divorce were never at issue in
this case. And the record reflects that the jurisdictiona
evidence was there. First, residency in Union County, Kentucky,
for the requisite pre-petition period was alleged in the
petition and admtted in the response. Second, Thonmas’ s sworn
deposition testinony states that he has been a resident of
Kentucky for 180 days and lists Jean’s address as a residence in
Morganfield. Likew se, Jean’s deposition testinony al so
reflects her residence to be Morganfield. W believe that this
sworn testinony before the court actually satisfies the proof
requi renments of KRS 403.025. The judgnent was not void;
therefore, we have no authority to review the nerits of Jean’s
argument .

Jean al so argues that Thomas attenpted to “work a
fraud” on the court by filing a notion to have the famly court
judge recuse hinself. This notion was filed after the decree of
di ssolution was entered, and it was based on the fact that
counsel for Jean had previously represented the famly court
judge in a separate action. According to Jean, “[Thomas]
perpetrated a fraud upon the trial court to get the

extraordinary relief of an interlocutory decree.”



Frankly, we are puzzled by the argunent. How can the
filing of a notion asking the famly court judge to recuse
hi nsel f anobunt to “fraud on the court” when there is evidence in
the record that counsel for Jean had indeed represented the
presiding judge in another matter? The notion was not
frivol ous; nor does it appear to have been filed for purposes of
del ay. Likew se, we do not accept Jean’s characterization of an
interlocutory decree of dissolution as “extraordinary relief.”
Because Jean’s fraud argunent is conpletely without nerit and

because it seeks review of the decree itself, we nust decline to

reviewit.

For these reasons, we ORDER that this appeal be
DI SM SSED.

JOHNSON, JUDGE, CONCURS

COVBS, CHI EF JUDGE, CONCURS I N RESULT ONLY.
ENTERED. January 28, 2005 /s/ John D. M nton, Jr.
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