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BEFORE: COMBS, CH EF JUDGE; M NTON AND VANMETER, JUDGES.

COVMBS, CHI EF JUDGE: Paul Alton Wse appeals froman order

denying his notion for relief pursuant to RCr® 11.42. After

reviewing the record, we affirmthe determ nation of the trial

court that he did not receive ineffective assistance of counsel.
On Decenber 13, 2001, Wse was indicted on charges of

possession of a controlled substance and of tanpering with

physi cal evidence. He was al so charged as a first-degree

persistent felony offender (PFO1). [In a separate indictnent,

! Kentucky Rules of Crimnal Procedure.



he was charged with trafficking in a controll ed substance,
tanpering wth physical evidence, possession of marijuana, and
i1l egal possession of drug paraphernali a.

On Cctober 17, 2002, Wse entered into separate plea
agreenents with the Commonwealth with respect to both
indictnments. He filed notions indicating that he wshed to
wi thdraw his former pleas and to plead guilty to all of the
charges against him |In exchange for the guilty plea with
respect to the first indictnent, the Commonweal th agreed to
recommend that he be sentenced to a termof ten years on the
possession charge and five years on the charge of tanpering with
evi dence. The sentence was to be enhanced by ten years because
of his PFO Il status. However, the Commonweal th agreed to
recomend that all these terns be served concurrently for a
total of ten-years’ inprisonment.

Wth respect to the second indictnent, Wse was to be
sentenced to serve five years on the trafficking charge; five
years on the tanpering-w th-evidence charge; and twelve nonths
each for the charges of possession of marijuana and possessi on
of drug paraphernalia. These terns were to be served
concurrently (for a total of five-years’ inprisonnent) as to one
anot her but consecutively as to the sentences in the first

i ndi ct nent.



Wse |ater appeared before the Jefferson Crcuit
Court. Wile the videotape record of the hearing before the
court has not been included as part of the record on appeal, the
court’s order indicates that Wse was carefully exam ned in
order to insure that his decision to enter a guilty plea was
knowi ng, intelligent, and voluntary. He was sentenced in
accordance with the Commobnweal th’s reconmendations follow ng a
heari ng held on January 15, 2003. The judgnment provided that
the sentences relative to the separate indictnents were to be
served as follows: concurrent sentences of ten years for the
first indictnment and concurrent sentences of five years for the
second indictnment, the two aggregate sentences of each
indictment to be served consecutively as to one another for a
total of fifteen years to serve.

Si x nmonths after his sentencing, Wse sought to vacate
t he judgnent of conviction or to nodify his sentences. 1In his
motion filed pursuant to RCr 11.42, Wse urged that his sentence
be nodified since he had not been nmade aware that he woul d be
ineligible for parole during the early part of his sentence. He
contended that his plea agreenent with the Conmonweal th had
i ncluded a dism ssal of the PFO charge and had contenpl ated that
all of the ternms of inprisonment on the separate indictnents
were intended to be served concurrently. In the alternative,

W se argued that he had not received effective assistance of



counsel since his attorney had m sadvised himw th respect to
the separate plea agreenents. Wse also raised issues rel ated
to the Cormonweal th’s burden of proof and the reasonabl e doubt
standard. Finally, he requested the appoi ntnment of counsel and
a full evidentiary hearing.

On August 18, 2003, the trial court entered its order
denying Wse’'s notion for relief. The court correctly
determ ned that the PFO | charge had been specifically included
in the plea agreenent and had not been dism ssed. Following its
review of the plea agreement fornms and the col |l oquy that
occurred prior to sentencing, the court concluded that Wse had
known and had understood the sentence that he would receive in
exchange for his guilty pleas. Since his clainms were refuted by
the record, the trial court refused to appoint counsel or to
conduct an evidentiary hearing. The notion for relief was
deni ed, and this appeal foll owed.

On appeal, Wse argues that the trial court erred by
failing to grant relief fromthe sentences. He contends that
his counsel was ineffective by failing: (1) to alert the court
that he had a nental disability and a limted education; (2) to
apprise the court that he was under the influence of drugs
during the proceedings; (3) to request a conpetency hearing; (4)
to investigate and to prepare a defense agai nst the PFO I

charge; and (5) to secure an expert witness. He argues that he
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had a conplete | ack of understanding of the circunstances
relevant to his case. Finally, Wse contends that he was
entitled to the appoi ntnent of counsel and to an evidentiary
heari ng.

The nunerous argunents now presented for our review
were not included anong the contentions set forth in Wse’s RCr
11.42 notion filed in circuit court. Since the contentions were
not properly presented to the circuit court, they are not
subject to our review However, even if these contentions had
been submtted to the circuit court, they would have been
subject to that court’s summary di sm ssal.

The provisions of RCr 11.42(2) require a novant to
“state specifically the grounds on which the sentence is being
chal I enged and the facts on which the novant relies in support
of such grounds.” The failure to provide the factual support
required by RCr 11.42 justifies summary di sm ssal of the notion.

Sanders v. Commonweal th, Ky., 89 S.W3d 380 (2002).

Wse has presented no facts to support his numerous
all egations. He has offered only vague and i ndeterm nate
assertions concerning possible defenses and nental health
issues. Even if Wse had presented his allegations to the
circuit court, it would have been justified in denying relief

wi t hout conducting an evidentiary hearing or appointing counse



because of his conplete failure to satisfy the specificity
requi renments of RCr 11.42(2).

W affirmthe order of the Jefferson Circuit Court.
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