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JOHNSON, JUDGE: Roscoe Dees has appeal ed froman order of the
Fayette Crcuit Court entered on August 1, 2003, which denied,
wi t hout hol ding an evidentiary hearing, Dees’s notion to vacate,
set aside, or correct judgment brought pursuant to RCr! 11.42.
Dees’s notion alleged ineffective assi stance of counse

associated wth his conditional guilty plea to possession of

! Kentucky Rules of Crimnal Procedure.



drug paraphernalia (second offense)? and to being a persistent
felony offender in the first degree (PFO1).3 Having concl uded
that Dees has failed to establish that he received ineffective
assi stance of counsel, we affirm

While on routine patrol on the night of January 29,
1998, in an area known for high drug activity, Oficer Ed Hart
of the Lexington Division of Police observed a black nmale
approach and get in on the passenger side of a vehicle being
driven by Dees shortly after it stopped next to the curb on El m
Street. After approximately one mnute, Oficer Hart saw the
passenger exit the vehicle, and he approached to investigate
based on his experience with drug activity in this specific
area. Oficer Hart notioned for Dees, who is African-Anmerican,
to wait while he went to speak with the other suspect. Dees
initially acknow edged O ficer Hart’s request, but then drove
away. O ficer Hart radi oed for assistance and Dees was stopped
a few bl ocks away by O ficer Pike Spraggins. During a

protective Terry* pat-down search, the police recovered a crack

pi pe in Dees’s pants pocket. The police arrested Dees and
sei zed a piece of crack cocaine found in a search of his

vehi cl e.

2 Kentucky Revised Statutes (KRS) 218A.500.
¥ KRS 532. 080.

4 Terry v. Chio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968).
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On March 24, 1998, a Fayette County grand jury
i ndi cted Dees on one felony count of possession of a controlled

substance (cocaine) in the first degree,?®

one felony count of
possessi on of drug paraphernalia (second offense), and for PFO
I. The indictnment listed six felony convictions in Chio and
Kent ucky between 1975 and 1997 as support for the PFO 1 count.
On April 10 and 24, 1998, the trial court conducted hearings on
Dees’s notion to suppress the evidence seized in the stop and
search of him based on the alleged | ack of reasonable
articul abl e suspicion to support the stop under the requirenents
of Terry. Oficer Hart and O ficer Spraggins testified at the
hearings. The trial court denied the notion holding that there
was sufficient cause to justify the stop.

On May 8, 1998, Dees entered a conditional plea of
guilty to possession of drug paraphernalia (second offense) and
PFOI. At the guilty plea hearing, the Commonweal th stated the
parties had reached an agreenent whereby Dees would plead guilty
in return for a recommendation for a sentence of one year on the
charge of possession of drug paraphernalia (second of fense)
enhanced to ten years for PFO | and dism ssal of the charge for
possession of a controlled substance (cocaine) in the first
degree. The Commonweal th al so asked that the record show that

Dees agreed not to file an RCr 11.42 based on the grounds that

> KRS 218A. 1415.



the then-recent amendnent to KRS 532.080(8),° which was to becone
effective on July 15, 1998, and which stated that no conviction
for possession of drug paraphernalia would be subject to PFO
enhancenent, m ght be available to him Dees engaged in a short
conversation with his attorney and then expressed an
under standi ng that he could not |ater claimhe was unaware of
the new | aw and that his attorney had not explained to himit
did not apply to his situation. Dees also acknow edged that he
was subject to a possible sentence of one to five years on the
count for possession of drug paraphernalia’ that could be
enhanced to ten to 20 years for conviction under the count for
PFO I,® that no one had prom sed he woul d be probated, and that
the trial court was not bound to follow the Comopnweal th’s
recommendation. The trial court accepted the plea but postponed
sent enci ng pending review of the pre-sentence investigation
report.

On May 29, 1998, the trial court conducted the

sentenci ng hearing where Dees noved for probation despite his

6 The amendment consisted of addi ng Subsection 8, which provides as foll ows:
“No conviction, plea of guilty, or Alford plea to a violation of KRS 218A. 500
shall bring a defendant within the purview of or be used as a conviction
eligible for making a person a persistent felony offender under this
section.”

" Possession of drug paraphernalia is a Cass A nisdemeanor for the first
offense and a Cass D felony for the second of fense. See KRS 218A. 500(5);
and KRS 532.020(1)(a)(stating dass D felony punishable by one to five years
i mprisonnent).

& See KRS 532.080(6) (b).



long crimnal history, conditioned on drug abuse treatnment.
Bi shop Luci an Booker, the director of the Road to Deliverance
rehabilitation program appeared to explain his willingness to
accept Dees into his program The trial court stated that it
would be willing to grant probation subject, however, to certain
conditions and a | onger sentence of 20 years. Dees’s attorney
explained to himthat the trial court was increasing the
sentence to 20 years. The trial court told Dees that he could
withdraw his guilty plea, rather than accept the new terns
associated with the grant of probation. Dees’s counsel also
told himthat he could ask the court to adhere to the origina
ternms offered by the Conmonweal th. Dees assured the trial court
that he was willing to accept the newterns offered by the tria
court. The trial court sentenced Dees to two years for
possessi on of drug paraphernalia (second of fense) enhanced to 20
years for PFO |, but suspended inposition of sentence and
granted probation for five years subject to several conditions
i ncl udi ng good behavior, refraining fromviolating the |aw,
conplying with the regul ati ons of Probation and Parol e,
enrollment in the Road to Deliverance program and conpletion of
drug treatnent.

In July 1998 Dees’'s probation officer filed an
affidavit with the circuit court requesting revocation of Dees’s

probation for his failure to conplete drug treatnment, his
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adm tted use of illegal drugs, and his failure to obey the | aw
associated with an arrest for driving without a |license or
i nsurance and theft by unlawful taking. On July 31, 1998, the
trial court conducted a hearing at which Dees stipulated to the
probation violations, but stated the Road to Deliverance program
had agreed to readmit him The trial court told Dees that it
woul d continue his probation but warned that it would be
unwi I ling to accept further violations.

I n Septenber 1998 Dees's probation officer filed
anot her affidavit with request to revoke probation for Dees’s
failure to conplete the Road to Deliverance program and to pay
supervision fees. The affidavit also noted that Dees had been
arrested on August 28, 1998, for possession of drug
par aphernal i a, wanton endangernent in the first degree, reckless
driving, operating on a suspended |icense, and having no vehicle
i nsurance. Follow ng a hearing on October 23, 1998, the tria
court revoked Dees’s probation for his failure to conplete the
Road to Deliverance program not paying supervision fees, and
his failure to refrain fromviolating the | aw as evi denced by
his August 1998 arrest. Dees inmediately filed a notice of
appeal .

Wil e the direct appeal was pending, the attorney who

represented Dees on the probation revocation filed a notion to



vacate judgnent pursuant to CR’® 60.02 on January 27, 1999, based
on the fact that the crimnal statutes had been anmended to

prohi bit the enhancenent of the sentence for conviction of
possessi on of drug paraphernalia because of PFO status. On
January 29, 1999, the trial court summarily denied the notion
after a hearing. Dees appealed the denial of this notion.

On May 5, 1999, Dees filed a pro se notion to vacate
pursuant to CR 60.02(f) arguing the possession of drug
paraphernalia (second offense) could not be used as an
underlying felony offense subject to enhancenent under the PFO
statute because it had already been enhanced from a m sdeneanor
of fense because of a repeat violation. On May 18, 1999, the
trial court sunmarily denied this notion. Dees appeal ed the
order denying this notion.

On Decenber 16, 1999, the Suprene Court of Kentucky
i ssued an unpubl i shed nenorandum opi nion affirmng the tria
court’s judgnent and order revoking Dees’s probation on direct
appeal, as well as the trial court’s denial of his first CR
60.02 notion.'® The Court stated the record denonstrated that
Dees entered his plea freely, voluntarily, and know ngly in that
he had agreed to the | onger sentence w thout coercion. The

Court held that the amendnent to KRS 532.080(8) did not apply

® Kentucky Rules of Civil Procedure.

10 Dees v. Commonweal th, 1999- SC- 000056- T.
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because Dees’ s conviction becane final ten days after his
sentenci ng on June 2, 1998, which was prior to the effective
date of the amendnment of July 15, 1998, and the statute did not
apply retroactively. On August 24, 2000, the Suprene Court
i ssued another opinion affirmng the trial court’s denial of
Dees’s pro se CR 60.02(f) notion.'* The Court held that Dees was
not subj ected to doubl e enhancenent because the PFO | count was
supported by several prior felony convictions and did not rely
on the sane prior conviction to support both the underlying
possessi on of drug paraphernalia (second of fense) conviction and
t he PFO conviction. *?

On Novenber 2, 2000, Dees filed a second pro se CR
60. 02(f) notion arguing that the 1998 anendnent to KRS
532.080(8) should be applied retroactively because it served a
mtigating or ameliorative purpose by prohibiting use of a
felony conviction for possession of drug paraphernalia in a
prosecution as a PFO.** The trial court summarily denied the

nmotion. On March 29, 2002, this Court affirned the tria

1 Dees v. Conmonweal th, 1999- SC-000683- TR (not -t o- be- publ i shed).

12 See Commonwealth v. Grines, Ky., 698 S.W2d 836 (1985); Eary v.
Conmonweal th, Ky., 659 S.W2d 198 (1983); and Newconb v. Commonweal t h,
Ky. App., 964 S.W2d 228 (1998).

13 See KRS 446. 110.



court’s denial of this CR 60.02 notion noting that the Suprene
Court previously found this argument wthout nerit.?

On Novenber 6, 2002, Dees filed a pro se RCr 11.42
noti on all egi ng several instances of ineffective assistance of
counsel . Dees asserted that defense counsel was ineffective for
failing to challenge the PFO charge, for providing faulty
i nformati on on the maxi mum sentence, and for failing to
chal l enge the police stop on racial grounds. Dees also filed
noti ons requesting appoi ntnment of counsel and an evidentiary
hearing. The trial court appointed counsel to represent Dees,
who infornmed the court that she had determ ned there was no need
to suppl enment the record and requested a ruling on the notion on
the then-existing record. On August 1, 2003, the trial court
entered an order denying the RCr 11.42 notion. The court held
Dees failed to establish that he received ineffective assistance
and noted the extensive prior litigation of his guilty plea.
Thi s appeal foll owed.

Dees rai ses several issues involving ineffective
assi stance of counsel related to his guilty plea. 1In order to
establish ineffective assistance of counsel, a person nust
satisfy a two-part test showi ng both that counsel’s perfornmance

was deficient and that the deficiency caused actual prejudice

14 Dees v. Conmonweal th, 2001- CA-000228-MR (not to be published).

-9-



resulting in a proceeding that was fundanmental |y unfair.?®

Where an appellant challenges a guilty plea based on ineffective
counsel, he nmust show both that counsel nmade serious errors
outsi de the w de range of professionally conmpetent assistance, *®
and that the deficient performance so seriously affected the

out cone of the plea process that, but for the errors of counsel,
there is a reasonable probability that the defendant woul d not
have pled guilty, but woul d have insisted on going to trial.?
The burden is on the defendant to overcone a strong presunption
t hat counsel’s assistance was constitutionally sufficient.® A
court nmust be highly deferential in review ng defense counsel’s
per formance and shoul d avoi d second-guessi ng counsel’s actions
based on hindsight.® “‘A defendant is not guaranteed errorless
counsel, or counsel adjudged ineffective by hindsight, but

counsel reasonably likely to render and rendering reasonably

15 strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984); accord Gall v. Commonweal th, Ky., 702 S.W2d 37 (1985); Fol ey v.
Conmonweal th, Ky., 17 S.W3d 878, 884 (2000).

1 McMann v. Richardson, 397 U.S. 759, 771, 90 S.Ct. 1441, 1449, 25 L.Ed.2d
763 (1970); Phon v. Commonweal th, Ky.App., 51 S.W3d 456, 459 (2001).

Y Hll v. Lockhart, 474 U.S. 52, 58, 106 S.Ct. 366, 370, 88 L.Ed.2d 203
(1985); Russell v. Commonweal th, Ky.App., 992 S.W2d 871 (1999).

8 strickland, 466 U.S. at 689; Conmonwealth v. Pelfrey, Ky., 998 S.W2d 460,
463 (1999).

19 Harper v. Commonweal th, Ky., 978 S.W2d 311, 315 (1998); Russell, 992
S.W2d at 875.
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effective assi stance.’”?°

Bot h the perfornmance and prejudice
prongs of the ineffective assistance of counsel standard are
m xed questions of fact and law.?® Wiile the trial court’s
factual findings pertaining to determning ineffective

assi stance of counsel are subject to review only for clear
error, the ultimte decision on the existence of deficient

performance and actual prejudice is subject to independent or de

novo revi ew on appeal . ??

Dees al so asserts that the trial court erred by
failing to conduct an evidentiary hearing. RCr 11.42 provides
persons in custody under sentence a procedure for raising
collateral challenges to a judgnent of conviction entered
against them A novant is not automatically entitled to an

evi dentiary hearing on the notion.?

An evidentiary hearing is
not required on an RCr 11.42 notion where the issues raised in
the notion are refuted on the record, or where the allegations,

even if true, would not be sufficient to invalidate the

20 sanborn v. Commonweal th, Ky., 975 S.W2d 905, 911 (quoting M Queen v.
Conmonweal th, Ky., 949 S.W2d 70 (1997)).

2l strickland, 466 U S. at 698, Groseclose v. Bell, 130 F.3d 1161, 1164 (6th
Gr. 1997).

22 See McQueen v. Scroggy, 99 F.3d 1302, 1310-11 (6th Cir. 1996); and
G osecl ose, 130 F.3d. at 1164.

2 Harper, 978 S.W2d at 314; WIlson v. Commonweal th, Ky., 975 S.W2d 901, 904
(1998); Sanders v. Commonwealth, Ky., 89 S.W3d 380, 386 (2002).
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convi cti on. ?*

Wil e often involving factual issues, even clains
of ineffective assistance of counsel nay be rejected w thout an
evidentiary hearing if they are refuted on the record.?®

Dees first maintains that defense counsel was
i neffective for not requesting that the PFO charge be di sm ssed
during plea negotiations with the Commonweal th. Dees asserts
that counsel told himthere was “no way” the Commonweal th woul d
di smi ss the PFO charge because “this prosecutor did not do
that,” but he notes that authorities in Ohio did not prosecute
hi mas a habitual offender despite his extensive crimnal record
because his prior convictions involved non-viol ent offenses.
Dees argues the PFO charge was based in part on a m sdeneanor
conviction for possession of drug paraphernalia that was used to
enhance the subsequent or second possession of drug
par aphernalia offense to felony status.

These argunents are without nerit. To the extent that
the latter argunent suggests that the PFO charge was invalid,
the Suprenme Court has already rejected Dees’s challenge to the
PFO convi ction based on doubl e enhancenent. 1In addition, at the

guilty plea hearing, the Conmonwealth expressed a willingness to

di sm ss either count one of the indictnment (possession of

24 sanborn, 975 S.W2d at 909; Haight v. Commonweal th, Ky., 41 S.W3d 436, 442
(2001); Fraser v. Commonweal th, Ky., 59 S.W3d 448 (2001).

2 Hajght, 41 S.W3d at 442; Sanders, 89 S.W3d at 385.
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controll ed substance) or count two (possession of drug
paraphernalia), but not the PFO charge, and it al so included a
requi renent that Dees not file a RCr 11.42 notion concerning
application of the amendnent to KRS 532.080(8). These factors
denonstrate that the Comonwealth was not inclined to dismss
the PFO charge as part of a plea bargain. Thus, Dees has not
shown that even if defense counsel did not request dism ssal of
the PFO charge in plea negotiations, he was prejudi ced because
there is no evidence suggesting a reasonable probability the
prosecutor woul d have assented to do so.

Dees cl ai ns defense counsel was ineffective for not
specifically informng the trial court that the Comonweal th did
not oppose probation. He asserts that the Commonweal th’ s | ack
of opposition to probation was an inplied aspect of the plea
agreement and was inportant in the trial court’s decision to
reject the | ower ten-year sentence recommended by the
Comonweal th in favor of the 20-year sentence in association
with a grant of probation. This assertion is sheer specul ation.
The trial court inforned Dees at the guilty plea hearing that
t he Commonweal th’ s reconmendati on was not binding on it and Dees
confirnmed that no one had prom sed him probation. The
Commonweal th did not voice opposition to Dees’s request for
probati on, so defense counsel’s express affirmation of this fact

woul d have added little to the proceedings. Probation is
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di scretionary with the trial court.? The trial court gave Dees
an opportunity to wthdraw his guilty plea after fully
explaining to himthat the grant of probation was conditioned on
t he | onger 20-year sentence. |In addition, Dees’s attorney

advi sed himthat he could request adherence to the original plea
agreenment wth the Commonweal th. Neverthel ess, Dees
enphatically indicated that he wanted to accept the new offer
with the |l onger sentence. The Suprenme Court held that this
procedure conplied with RCr 8.10.2" Consequently, defense
counsel was not deficient and Dees suffered no actual prejudice
in connection with counsel’s failure to assert the

Commonweal th’s | ack of objection to probation.

Dees’s third issue involves a claimthat defense
counsel erroneously advised himthat he woul d have been subj ect
to a sentence of 40 years had he gone to trial. He further
contends that counsel was ineffective for advising himto accept
the offer presented by the trial court of the |Ionger 20-year
sentence wth probati on know ng that he was a poor candi date for

probation given his extensive history of drug abuse. This

%6 See KRS 533.010; and Aviles v. Commonweal th, Ky.App., 17 S.W3d 534
(2000) (hol ding that 1998 amendnments to KRS 533.010 did not entitle defendant
to probation and retained discretion of trial court).

27 Dees asserts in his brief that the trial court did not have authority to

i npose the 20-year sentence citing to Galusha v. Commonweal th, Ky.App., 834
S.W2d 696 (1992). Galusha is distinguishable because it involved increasing
a sentence in connection with granting shock probation and nodi fying an
original final sentence. Cf. Stallworth v. Commonweal th, Ky., 102 S.W3d 918
(2003).
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argurent | acks merit because during the guilty plea proceeding
the trial court specifically advised Dees that the maxi num
sentence for the charges against himwas 20 years. Furthernore,
t he docunent signed by Dees and entitled Waiver of Further
Proceedings with Petition to Enter Plea of GQuilty explicitly
states that the maxi num sentence for the offenses charged in the
i ndi ctment of possession of a controlled substance in the first
degree, possession of drug paraphernalia (second offense), and
PFO | was 20 years. Even if defense counsel erroneously advised
hi m on t he maxi num sentence he faced at trial, the record shows
t hat Dees was provi ded, and acknow edged, prior to entering his
guilty plea, that the maxi mum sentence he coul d have received
upon conviction at trial was 20 years. Thus, assum ng defense
counsel was deficient for providing faulty sentencing

i nformati on, Dees has not shown that he was prejudi ced because
he was aware of the correct potential nmaxi num sentence before he
entered into the plea agreenent and accepted the trial court’s
guilty plea. During the proceedi ngs, Dees persisted in his
request for probation and assured the trial court that he could
conquer his drug addiction with assistance. The defense
attorney advi sed Dees that he could request adherence to the
Commonweal th’s original offer of 10 years w thout probation.

Def ense counsel did not pressure Dees to accept the tria

court’s ternms and left the ultimte decision to Dees. W
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di scern no deficient perfornmance by counsel in seeking probation
and his handling of the new terns presented by the trial court.

Dees’s fifth issue involves a claimthat defense
counsel was ineffective for allegedly failing to disclose to him
the mtigating effects of the anmendnent to KRS 532.080(8). Dees
conpl ains that counsel made no effort to research and to seek to
have the mtigating effects of the newlaw apply to him As
di scussed earlier, the application and effect of the anmendnent
was fully addressed at the guilty plea hearing. Dees was fully
aware of the nodification in the | aw and agreed not to chall enge
his conviction based on the nodifications. The Suprene Court
hel d that the nodifications did not apply to Dees and that he
entered his guilty plea knowi ngly, voluntarily, and
intelligently. This claimis without nmerit.

Finally, Dees contends that defense counsel was
ineffective for failing to challenge the stop and search of him
by the police based on racial profiling during the suppression
hearing. Dees asserts that he nmentioned this issue to his
attorney but was ignored. Racial profiling generally involves
associ ating nenbers of particular racial groups with particul ar
crimes often based on statistical differences in crinme rates or
patterns of crimnal involvenent anong groups. |In the crimna

arena, racial profiling often involves allegations of selective
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enforcement of |aws by police against mnority races.?®
Raci al profiling inplicates both the unreasonabl e
search and sei zure clause of the Fourth Amendnent, and the equa

% These two

protection clause of the Fourteenth Anendnent.?
constitutional provisions enbody different interests with unique
standards, so conpliance with one does not necessarily resolve

t he question of conpliance with the other.3

For instance,
discrimnatory notivation is an essential aspect of an equa
protection violation while the subjective notivation of the

police is irrelevant for Fourth Amendment purposes. In Wiren v.

United States,3 the United States Supreme Court specifically

rejected the claimthat a racial notivation of police rendered a
stop and/or search of an individual “unreasonable” under the
Fourth Amendnent. The Court did indicate, however, that such a
notivation rai sed equal protection concerns.

We think these cases forecl ose any
argunment that the constitutiona

% See, e.g., Sanuel R Goss and Debra Livingston, Racial Profiling Under
Attack, 102 ColumL.Rev. 1413, 1415 (2002)(“‘racial profiling occurs
whenever a | aw enforcenment officer questions, stops, arrests, searches, or
ot herwi se investigates a person because the officer believes that menbers of
that person’s racial or ethnic group are nore likely than the popul ati on at
large to commit the sort of crine the officer is investigating”).

2 See, e.g., United States v. Chavez, 281 F.3d 479 (5th Cir. 2002); United
States v. Avery, 137 F.3d 343 (6th Gr. 1997); United States v. Mesa-Roche,
288 F. Supp.2d 1172 (D.Kan. 2003); and State v. Velez, 763 A 2d 290

(N. J. Super . App. Di v. 2000).

30 see Marshall v. Col unbia Lea Regional Hospital, 345 F.3d 1157, 1166 (10th
Cr. 2003); and Bradley v. United States, 299 F.3d 197, 205 (3d Cr. 2002).

31 517 U.S. 806, 116 S.Ct. 1769, 135 L.Ed.2d 89 (1996).
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reasonabl eness of traffic stops depends on
t he actual notivations of the individua
officers involved. W of course agree with
petitioners that the Constitution prohibits
sel ective enforcenent of the | aw based on
consi derations such as race. But the
constitutional basis for objecting to
intentionally discrimnatory application of
laws is the Equal Protection C ause, not the
Fourth Amendnent. Subjective intentions
play no role in ordinary, probable-cause
Fourth Amendnent anal ysis. *?

Wth equal protection racial profiling clains, the
courts have generally anal ogi zed sel ecti ve enforcenent
associated with alleged racial profiling with selective
prosecution, and applied the standards delineated in United

States v. Armstrong.3® In order to state a claimof selective

enforcement, a claimant nust show that the governnment officia
singled out a person of an identifiable group, that the officia
was primarily or partially notivated by a discrinmnatory purpose
or intent, and that the action had a discrimnatory effect.3 To
establish discrimnatory effect, a claimnt nust show that the

| aw was enforced against him but not simlarly situated

32 Waren, 517 U.S. at 813. See also WIson v. Conmonwealth, Ky., 37 S.W3d
745, 749 (2001).

33 517 U.S. 456, 116 S.Ct. 1480, 134 L.Ed.2d 687 (1996). See, e.g., United
States v. Barlow, 310 F.3d 1007, 1010 (7th G r. 2002); Bradley, 299 F.3d at

205-06; Gardenshire v. Schubert, 205 F.3d 303, 319 (6th Cr. 2000); and
Johnson v. Crooks, 326 F.3d 995, 1000 (8th Cir. 2003).

34 See Arnmstrong, 517 U.S. at 464; Gardenshire, 205 F.3d at 303; Barlow, 310
F.3d at 1010; and State v. Ballard, 752 A . 2d 735, 740 (N.J. Super. App. Di v.
2000) .
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i ndi vi dual s of other races.* Discrimnatory effect can be shown
by nam ng such individuals or through the use of statistics that

t.%® Statistics and circunstantia

are reliable and rel evan
evi dence al so may be utilized to create an inference of
di scrimnatory purpose, but rarely will statistics al one be

sufficient to establish discrimnatory intent.?

Di scrimnatory
purpose inplies nore than intent as awareness of consequences,
and inplies that the decision maker selected or reaffirmed a
particul ar course of action at |east in part “because of,”
rather than “in spite of” its adverse effects on an identifiable
group.® Once a clainmant nakes a prinma facie showi ng of both

di scretionary effect and discrimnatory purpose, the burden of
produci ng evidence shifts to the governnment to rebut the

i nferences, but the clainmant retains the ultimte burden of

provi ng discrimnation.?3

3% Armstrong, 517 U.S. at 465; Bradley, 299 F.3d at 206; United States v.
Duque- Nava, 315 F. Supp.2d 1144 (D. Kan. 2004).

36 See Barlow, 310 F.3d at 1011; Chavez v. lllinois State Police, 251 F.3d
612, 637-38 (7th Gr. 2001); Avery, 137 F.3d at 355-57.

37 See, e.g., Chavez, 251 F.3d at 647-48 (citing McCl esky v. Kenp, 481 U.S.
279, 293 n.12, 107 S.Ct. 1756, 95 L.Ed.2d 262 (1987)); and Avery, 137 F.3d at
356- 57.

3% Mcd esky, 481 U.S. at 298; Wayte v. United States, 470 U.S. 598, 610, 105
S.Ct. 1524, 1531-32, 84 L.Ed.2d 547 (1985); Chavez, 251 F.3d at 645; United
States v. Hare, 308 F. Supp.2d 955, 991 (D. Neb. 2004) (cl ai mrant nust show
automobil e stop partially or primarily notivated by race).

%9 See Avery, 137 F.3d at 356; United States v. Bell, 86 F.3d 820, 823 (8th
Cr. 1996); Farm Labor Organizing Conmttee v. Chio State Hi ghway Patrol, 308
F.3d 523, 539 (6th Cr. 2002)(police may rebut inference of intent by

presenting evidence deci sion notivated by race-neutral reasons and they woul d
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In the current case, Oficer Hart approached Dees
after seeing himengaged in actions that Oficer Hart was
personal |y aware were consistent with drug transactions in an
area of known high drug activity. After Oficer Hart notioned
for Dees to stay while he went to speak with the ot her suspect,
Dees drove off. Factors such as suspicious behavior in a high
crime area and flight are recognized factors supporting
reasonabl e suspicion for a Terry stop.* A protective pat-down
search of Dees by Oficer Spraggins uncovered a crack pipe and a
subsequent search of Dees’s vehicle incident to arrest led to
di scovery of crack cocaine. The trial court held that the stop
was supported by reasonabl e articul abl e suspicion. The search
of Dees’s person was a justified protective pat-down search and
the search of his vehicle was supported by probable cause and
subject to the exception for searches incident to arrest.

Def ense counsel attacked the validity of the police officers’
actions under the Fourth Anendnent as | acking reasonable
articul abl e suspicion and did not render ineffective assistance

with respect to this issue.

have acted regardl ess of discretionary notive); Hare, 308 F.Supp.2d at 992
and State v. Soto, 734 A 2d 350, 360 (N.J.Super.Ct.Law Div. 1996).

40 See Illinois v. Wardlow, 528 U.S. 119, 120 S.Ct. 673, 145 L.Ed.2d 570
(2000); and Commonweal th v. Banks, Ky., 68 S.W3d 347 (2001).

41 W note that Dees did not challenge the validity of the stop and search
under the Fourth Anendnent on direct appeal, although that issue was
preserved by his conditional guilty plea, nor in his prior CR 60.02 notions.
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Much of Dees’s argument in his brief goes to the
validity of the stop. He contends that the stop was notivated
by racial bias because Oficer Hart did not have reasonable
suspicion that a crine had occurred or was occurring. To the
extent this raises a Fourth Anendnent challenge, it |acks nerit
because the subjective notives of the police officer are
irrelevant to the existence of reasonable articul able suspicion
under the Fourth Anendnent.* To the extent Dees raises an Equal
Protection clai mbased on racial profiling, he has failed to
present sufficient evidence to create even a prima facie case.
He presents no statistical or circunstantial evidence to support
his claim other than the fact that he is African-Anerican.

Dees sinply has not offered sufficient evidence of
discrimnatory effect or discrimnatory purpose to support a

cl ai mof selective enforcenent. Hs attenpt to draw an

i nference of racial notivation under the situation in this case
is unpersuasive. As a result, Dees has not denonstrated that
def ense counsel was deficient in not raising this issue at the
suppression hearing, or that he suffered actual prejudice in
that there was a reasonabl e probability of success on such a

chal | enge had counsel raised it.*

42 See Wiren, 517 U.S. at 816.

43 See Bowl ing v. Commonweal th, Ky., 80 S.W3d 405, 415 (2002)(counsel not
ineffective for failing to performfutile act).
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In conclusion, we hold that all of Dees’s clains of
i neffective assistance of counsel are refuted on the record, and
the trial court did not err in denying the RCr 11.42 notion
wi t hout a hearing.

For the foregoing reasons, we affirmthe order of the

Fayette Circuit Court.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Roscoe Dees, Pro Se Gregory D. Stunbo
Fredoni a, Kentucky At t orney Ceneral

Natalie L. Lewellen
Assi stant Attorney General
Frankfort, Kentucky
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