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BEFORE: BUCKI NGHAM DYCHE, AND SCHRODER, JUDGES.

BUCKI NGHAM JUDGE: W nchester Coatings, Inc., appeals froma
summary judgnent of the Clark Circuit Court dismssing its
conpl ai nt agai nst BEC- Steel Buildings, Inc., and Lewi s Brashear,
Jr. Wnchester asks us to deternmine that its appeal is froma
nonfinal order and to dismss it for lack of jurisdiction. BEC

Steel and Brashear ask us not to dism ss the appeal but to



affirmthe judgment on its nerits. W agree with Wnchester
that its appeal is froma nonfinal order. Therefore, we dismss
t he appeal for lack of jurisdiction.

On February 6, 1998, a major snowstormhit Cark
County, Kentucky, dunping a considerable anmount of snow on the
area. A building used by Wnchester collapsed fromthe wei ght
of the snowon its roof. Wnchester had insured the building
and its contents against loss in an agreenment with Heritage
Mut ual | nsurance Conpany. Wnchester and Heritage sued United
Structures of Anmerica, Inc., BEC Steel Building Systens, Inc.,
R E. Purnell Construction, Inc., and Lewis Brashear, Jr., in
the ark Circuit Court for damages. Purnell Construction was
di smssed fromthe suit on its summary judgnent notion, |eaving
clainms against United Structures, BEC Steel, and Brashear.
Later, the circuit court awarded sunmary judgnment in favor of
BEC- St eel and Brashear, |eaving only a claimagainst United
Structures. Wnchester and Heritage appealed fromthe sumary
judgnment in favor of BEC Steel and Brashear, but we nust dismss
t he appeal for lack of jurisdiction® because it is an appeal from
a nonfinal order.

“A final or appeal able judgnent is a final order

Y This court has appellate jurisdiction only of final orders and judgnents of
circuit courts, subject to enunerated exceptions that are not relevant in
this case. See Kentucky Revised Statutes (KRS) 22A 020(1) and Webster County
Soil Conservation Dist. v. Shelton, Ky., 437 S.W2d 934, 936 (1969).




adjudicating all the rights of all the parties in an action or
proceedi ng, or a judgment made final under Rule 54.02.” CR
54.01. The summary judgnment in favor of BEC Steel and Brashear
did not adjudicate all the rights of all the parties in the case
because there were clains remaining against United Structures.
Therefore, the judgnment was not final and appeal able unless it
was made final and appeal abl e under CR 54. 02.

The pertinent part of CR 54.02 states as foll ows:

(1) Wien nore than one claimfor relief is
presented in an action, whether as a
claim counterclaim cross-claim or
third-party claim or when multiple
parties are involved, the court may
grant a final judgnent upon one or nore
but less than all of the clains or
parties only upon a determ nation that
there is no just reason for delay. The
j udgnment shall recite such
determ nation and shall recite that the
judgnment is final. |In the absence of
such recital, any order or other form
of deci sion, however designated, which
adj udi cates less than all the clains or
the rights and liabilities of |ess than
all the parties shall not term nate the
action as to any of the clainms or
parties, and the order or other form of
decision is interlocutory and subject
to revision at any tine before the
entry of judgnent adjudicating all the
claims and the rights and liabilities
of all the parties.

CR 54.02(1). Although the summary judgnment in favor of BEC

Steel and Brashear stated that it was final and appeal able, it

2 Kentucky Rules of Civil Procedure.



did not contain | anguage stating that a determ nati on had been
made that there was no just reason for delay. |In the absence of

such | anguage, the appeal nust be dism ssed. See Still pass v.

Kenton County Airport Bd., Inc., Ky., 403 S.W2d 46, 47 (1966),

and Beasley v. Trontz, Ky. App., 677 S.W2d 891, 893 (1984).

Uni quel y, the appellants seek to have this court
di sniss their appeal, and the appel |l ees oppose it.® The
appel | ees (BEC- Steel and Brashear) urge this court not to
di sm ss the appeal but to address the appellants’ argunents on
their nmerits and to affirmthe court’s sunmary judgnent. BEC
Steel and Brashear cite two cases to support their argunent,
bot h of which are distinguishable based on their facts.

BEC- St eel and Brashear first rely on Preferred R sk

Mut. Ins. Co. v. Kentucky Farm Bureau Mut. Ins. Co., Ky., 872

S.W2d 469 (1994). 1In a 4-3 decision in that case, the Kentucky
Suprene Court reversed a trial court decision declaring in an
aut onobi | e acci dent case that Farm Bureau provi ded coverage
under its policy for the owner of one of the vehicles. Although
the judgnent did not adjudicate all the rights of all the
parties, it did contain finality | anguage. Therefore, our

supreme court refused to dism ss the appeal as being one froma

3 Normally, it is the appellees rather than the appellants who seek to have an
appeal dism ssed as being froma nonfinal order.
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nonfi nal order. Id. at 470. There is no indication in the

Preferred Risk case that the finality | anguage of the tria

court’s order failed to contain all |anguage required by CR
54.02, including |anguage that “there is no just reason for
delay.” Therefore, that case has no applicability to the
resol ution of this case.

BEC- St eel and Brashear also cite Security Fed. Sav. &

Loan Ass’'n of Mayfield v. Nesler, Ky., 697 S.W2d 136 (1985), in

support of its argunent that the judgnent in this case was a
final and appeal abl e judgnent. |In that case the court held that
the finality |language required by CR 54.02 did not apply because
t he judgnent from which an appeal was taken adjudicated all the
rights of all the parties on all the claims. 1d. at 138-39.

Like the Preferred R sk case, the Nesler case is distinguishable

fromthis case on its facts.
It is hereby ORDERED that this appeal be DI SM SSED f or
| ack of jurisdiction because it is an appeal from a nonfina

j udgnment that was not nmade final with the | anguage required by

CR 54.02(1).
ALL CONCUR
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