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BEFORE: BARBER, KNOPF, AND TACKETT, JUDGES.

BARBER, JUDGE: Appellant, Donald Lenons (Lenons), appeals his
crimnal conviction on 2 counts of Wanton Endangernent in the
First Degree, Crimnal Mschief in the First Degree, Crimnal
Possession of a Destructive Device, and 3 counts of violation of
Protective order. Lenons was found not guilty on a charge of
arson. Lenons asserts that the Jefferson Circuit Court

i mproperly excluded wi tness testinony and docunentary evi dence.

W affirmthe court’s judgnent.



Lenons clains that at the tinme of the incident he was
clinically depressed, and desired to commt suicide. He felt
that his ex-wife was tornenting him and wanted her to watch
while he killed hinmself. Shortly after m dnight on May 6, 2002,
Lenons doused the back seat of his car with gasoline, set it on
fire, and drove it into the porch of his ex-wife s hone.

Lenons’ ex-wi fe and her boyfriend escaped w thout injury, but
t he resi dence suffered extensive fire danmage.

At trial Lenons attenpted to call Dr. Mchael Harris,
a Board certified psychiatrist, as a wtness. The court denied
Lenons’ request, and the report prepared by Dr. Harris was put
in the record by avowal. Dr. Harris’ report cane to the
conclusion that Lenons’ sole intent was to kill hinself, and
that he never intended to physically harmhis ex-wife. Lenons
al so submtted by avowal the testinony of the attorney who
represented Lenons and his wife in their bankruptcy proceedings,
and a nei ghbor of Lenons. After a request to introduce various
docunents was denied by the court, Lenons al so placed
docunentary evidence in the record by avowal, including the
bankruptcy petition, evidence regardi ng dower and curtesy
rights, the divorce petition, and evidence regarding the val ue
of the property held by Lenons’ ex —wife.

Lenons and his ex-wi fe had an ongoi ng relationship for

24 years. During that tine, they lived at 600 Conpton Street.
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The house was owned by the father of Lenobns’ w fe, but Lenons
and his wife nade many i nprovenents to it, including adding a
deck, vinyl siding, and interior redecoration. Lenons was
enpl oyed during the parties’ relationship, but his wfe handl ed
the famly finances. 1In 1996, the famly finances were in poor
shape, and they filed for bankruptcy. At that time, Lenons ex-
wife told himthat they had to get a divorce. The bankruptcy
petition failed to show any equity interest in the marital
resi dence, which was still owned in fee by Lenons’ father-in-
aw. After the bankruptcy and dissolution were final, the house
was transferred into the name of Lenons’ ex-wife by her father,
as he was the sole owner of the property. Lenons clainms that he
had no idea that this was bei ng done, and woul d not have
consented to such a transfer. Lenons had no legal claimto the
property, and had asserted no interest in it before the
bankruptcy court; therefore, he cannot dispute the transfer.
Lenons’ ex-w fe began to date other people. At one
poi nt, Lenons threatened to kill her. The ex-wi fe obtained an
EPO, and |l ater a DVO which stipulated that Lenons could not go
within 500 feet of his ex-wife for three years. At that point,
Lenons was required to | eave the residence where both parties
had been residing since the dissolution. Lenons becane
depressed, and his financial circunstances grew worse. Lenons

testified that he decided to drive his car into the porch of the
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house. He stated that he did not drive into the house itself,
because he did not want to damage it. He clained at trial that
he thought the car would hit the porch, kill him and bounce
back into the yard. The car hit the porch and travel ed on,
meki ng a hole in the house and setting it on fire. The house
suffered structural damage as a result. The car was on fire,
and Lenons attenpted to prevent hinself from being rescued by
t he nei ghbors. Lenons suffered mnor injury in the burning
auto. Once he was renoved fromthe burning car, Lenons wal ked
back to his apartnment. He turned hinself in to the authorities
t he next day.

Lenons retained Dr. Harris as an expert witness. Dr.
Harris reviewed the record, evaluated Lenons, and prepared a
report. The Commonweal th made a notion to exclude Dr. Harris’
report, asserting that Dr. Harris’ conclusion that Lenons’
intent was to conmt suicide was irrelevant. The court excluded
Dr. Harris’ report holding that Lenons’ intent was not rel evant
to the charges agai nst himother than the arson charge. Lenons
presented the expert’s report by avowal. The Commonweal t h
asserts that the subm ssion of the report did not preserve the
doctor’s proposed testinony for review.

The purpose of preservation of evidence by avowal is
to give the reviewing court access to the information needed to

consider the trial court’s ruling. Underhill v. Stephenson,
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Ky., 756 S.W2d 459, 461 (1988). The use of physician’s reports
to sunmari ze their opinion is conmmonplace in |egal actions.
Where, as here, sufficient evidence is before the court show ng
what the testinony woul d have been, additional avowal evidence

is unnecessary. 1d., 756 S.W2d at 461; Commonweal th v.

Ferrell, Ky., 17 S.W3d 520, 521 (2000), holding that subm ssion
of an expert report is sufficient to preserve a claimof error
regardi ng exclusion of the expert’s testinony.

The Commonweal th asserts that because Lenons was not
convicted on the arson count, any error conmtted by excl uding
the testinony was harml ess. The test for harnml ess error
requires a determnation as to whether the result woul d have
been different had the error not been present. Taylor v.

Commonweal th, Ky., 995 S.W2d 355, 361 (1999). \Where the

def endant was not prejudiced due to exclusion of the evidence,
then the conviction cannot be reversed, even if the excl usion

was i nproper. WMatthews v. Commonweal th, Ky., 997 S. W 2d 449,

452 (1999). The result in the arson charge could not have been
nore favorable to Lenons if the evidence had been admtted. He
was acquitted on that charge. For this reason, the court’s
clear error in excluding the expert’s opinion was harnl ess, and
does not constitute grounds to reverse.

Lenons argues that he | acked the wanton nental state

required for a conviction on a charge of wanton endanger nent.
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The | aw provi des that want on endangernent occurs where

ci rcunst ances mani fest extrenme indifference to human life on the
part of the defendant. KRS 508.060. Wanton endangernent is not
an intent offense, and the wantonness of his actions was
supported by the uncontroverted evidence. Lenons clains that he
did not intend to harmthe property, and that his conviction for
crimnal mschief was inproper for that reason. Again, the
uncontroverted evidence before the court supported the charge
and convi ction.

The Commonweal th fails to address the propriety or
error of the court’s exclusion of the other defense w tnesses,
or of the docunents Lenons placed in the record by avowal. As
the charges for which Lenons was convicted did not allow such
evidence to dimnish Lenon’s culpability, there was no
reversible error in the court’s exclusion.

Lenons objects to the court’s failure to give an
instruction on tenporary nental incapacity. Lenons cited the
expert report of Dr. Harris as showing that he was clinically
depressed at the tinme the incident occurred. The court ruled
that the defense was essentially one of tenporary insanity, also
known as extrene enotional disturbance or EED, and that the
i nstructions nmust be stated according to the statutory
requi renents. The Commonweal th clainms that Lenons failed to

i ntroduce any evidence of nmental illness, as required by KRS
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504.070(1), or to show that he | acked substantial capacity to
appreciate the crimnality of his act or to conformhis conduct
to the requirenments of the law, as defined in Cecil v.

Commonweal th, Ky., 888 S.W2d 669 (1995). Furthernore, evidence

of nmental illness or insanity includes evidence that a defendant
was acting under extrene enotional disturbance at the tinme of

the offense. Coffey v. Messer, Ky. 945 S.W2d 944, 945 (1997).

Failure to provide such evidence supports denial of an

instruction on that issue. MQ@ire v. Commonweal th, Ky., 885

S.W2d 931, 934 (1994).

Lenons asserts that the jury was wongfully denied the
right to review the transcript of Lenons’ statenent as well as
t he audi o recordi ng when they requested that the statenent be
pl ayed for them again during deliberations. During presentation
of the Commonwealth’s case in chief, the jury was provided
copies of the transcript and permtted to read al ong as the
audi o was played. The jury requested additional review of the
statenment while sequestered. Only the audio tape was provided.
There is nothing in the record indicating that the jury
requested the transcription. Absent such a request, we find
there was no reversible error in the court’s actions.

The judgnent of the Jefferson circuit court is
affirned.

ALL CONCUR
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