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M NTON, JUDGE: Ceorge Gibbons brings this appeal froma

July 18, 2003, Order of the Casey Circuit Court. G ibbons was
convi cted of wanton nurder and sentenced to forty years’

i mprisonnment. The Kentucky Suprenme Court affirnmed his
conviction. G&ibbons, subsequently, filed a Mdtion to Vacate
Judgnent and Sentence based on clainms of ineffective assistance
of counsel and judicial bias. He also filed a notion for an
evidentiary hearing and appoi ntnent of counsel. The circuit

court denied Gibbons’s notions. W affirm



SUMVARY BACKGROUND

G i bbons was indicted in Septenber 2000 and charged
with the intentional nmurder of Jerry Lee Evans. The indictnent
stemed from an incident in which Gibbons fired a shotgun into
a trailer he knew to be occupied by Evans and Gi bbons’s ex-
wife, Arlene. One of the shots fired by Gibbons struck and
killed Evans.

Prior to trial, the Cormmonweal th made a notion to
anend the indictnent to include the charge of wanton nurder.
The court granted the Commonweal th’s notion, and the indictnent
was revised to include both the intentional nurder and the
want on nmurder charges. Although defense counsel requested a
conti nuance, the request was denied. The jury convicted
Gi bbons of wanton nurder and he was sentenced accordingly.

Gi bbons appeal ed his conviction to the Kentucky
Suprene Court on grounds that the trial court erroneously
al l oned the Commonwealth to anend the indictnent. On February
20, 2003, the Suprene Court affirmed Gibbons’s conviction in an
unpubl i shed opi ni on.

Gri bbons subsequently filed a Motion to Vacate
Judgnent and Sentence pursuant to Kentucky Rules of Crim nal
Procedure (RCr) 11.42. He later filed a notion for an

evi dentiary hearing and appoi ntment of counsel. The Casey



Circuit Court denied his notions on grounds that his clains were

W thout nmerit. This appeal follows.

I NNEFECTI VE ASSI STANCE OF COUNSEL

Gi bbons first argues ineffective assistance of
counsel. Gibbons makes two allegations: first, counsel failed
to conduct an independent investigation of his case prior to
trial and, therefore, did not prepare a defense to the wanton
mur der charge; and, second, counsel failed to properly consult
with Gibbons regarding trial strategy. W disagree.

The presunption on appeal is that counsel was
effective.! It is not this Court’s duty to “turn back the clock
and retry [] cases in an effort to second-guess what counsel
shoul d have or should not have done at the tinme.”? Rather, “the
burden is upon the accused to establish convincingly that he was
deprived of sone substantial right 3
The United States Suprene Court outlined the

requi renents for sustaining a claimof ineffective counsel in

Strickland v. Washington.* The test requires a novant to prove

! Strickland v. Washington, 466 U. S. 668, 690, 104 S.Ct. 2052,
80 L.Ed.2d 674 (1984). Accord, @Gll v. Commnweal th, Ky., 702 S.W2d
37 (1985).

2 Dorton v. Commonweal th, Ky., 433 S.W2d 117, 118 (1968).
3 | d.
4 Strickland, 466 U S. at 690.



two prongs. He must first “show that counsel’s perfornmance was
deficient,” and, second, “that the deficient performance

prej udi ced the defense.”®

The proof nust be sufficient to
establish “that counsel nmade errors so serious that counsel was
not functioning as the ‘counsel’ guaranteed the defendant by the
Si xth Anendment . ”®

If the novant is unable to prove both prongs of the
Strickland test, “it cannot be said that the conviction
resulted froma breakdown in the adversary process that renders

the result unreliable.”’

This test does not require that a
def endant be provided with “errorless counsel.”® Rather, counse
shoul d be “reasonably likely to render and rendering reasonably
ef fective assistance.”®

Gi bbons first alleges counsel failed to conduct a
sufficient pre-trial investigation and, therefore, did not
antici pate nor prepare for the wanton nurder charge. In support
of this claim Gibbons asserts that had counsel been better

prepared, she would have offered the defense of extrene

enoti onal di sturbance (EED).

5 | d.
6 I d.
! I d.
8 McQueen v. Commonweal th, Ky., 949 S.w2d 70, 71 (1997).
° | d.



W note at the outset that an EED defense is not
applicable to a charge of wanton nurder. |In Todd v.

Commpnweal th, the Court held, “extrene enptional disturbance

under our code affects one’s formation of the specific intent to
murder, but . . . it has no carry-over application to one’'s

want on behavior in creating a grave risk of death.”!® Therefore,
Gi bbons’s clai mregardi ng the EED defense is flawed.

Gi bbons’ s contention that counsel should have
anticipated the wanton nurder charge is not without nerit. The
commentary to KRS 507.020 specifically cites “shooting
into . . . an occupied building” as an exanple of wanton nurder.
Since this is precisely the activity that precipitated
Gi bbons’s arrest, counsel mght have anticipated the
Commonweal th’s notion to include the wanton nurder charge.

However, we do not believe counsel’s error was “so
serious that [she] was not functioning as the ‘counsel
guar ant eed the defendant by the Sixth Anendment.”?!? Although she
may not have antici pated the wanton nurder charge, counsel made
sufficient effort at trial to renedy the situation. Gibbons
notes in his brief that defense counsel “stridently” objected to

t he Commonwealth’s notion to amend the indictnment. Nbreover,

10 Todd v. Commonweal th, Ky., 716 S.W2d 242, 246 (1986).

1 Kent ucky Revised Statutes.

12 I d.



counsel properly noved for a continuance, which was denied. As
previously stated, this Court is not in the position to “second
guess” what counsel should or should not have done at trial.?*
Gi bbons has not nmet his burden of proving he was denied a
substantial right by counsel’s actions; therefore, we hold that
counsel’s failure to anticipate the wanton nurder charge did not
rise to the Ievel of ineffective assistance.

Gi bbons’ s second al l egation of ineffective assistance
of counsel is that counsel failed to properly consult with him
regarding trial strategy. |In support of this argunment, G i bbons
clainms he only spoke with counsel once prior to trial. G bbons
clainms that if counsel had conferred with him he would have
advi sed counsel to present the EED defense.

It is well settled that, “in the absence of
exceptional circunstances, a defendant is bound by the trial
strategy adopted by his counsel even if nade w thout prior
consul tation with the defendant.”*

Gi bbons does not cite any exceptional circunstances
t hat woul d preclude himfrom bei ng bound by counsel’s tri al
strategy. G&ibbons clainms he woul d have reconmended t he use of
EED as a defense to wanton nurder; however, as discussed, such a

defense is not applicable. Thus, Gibbons has not established

13 Dorton v. Commonweal th, Ky., 433 S.w2d 117, 118 (1968).

14 Sal i sbury v. Commonweal th, Ky.App., 556 S.W2d 922, 927 (1977).
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that his advice woul d have had a profound effect on the approach
taken at trial. Therefore, since counsel’s trial strategy woul d
not have differed even if she had consulted with Gibbons, we do

not believe that counsel’s assi stance was i neffective.

JUDI Cl AL BI AS

Gri bbons al so argues that the trial judge should have
disqualified hinself because of the |ikelihood of bias and
inpartiality. |In support of this claim G ibbons makes the
following allegations: first, the trial judge had previously
presi ded over Gibbons’s divorce proceedi ngs; second, the tria
j udge had previously acted as Gibbons’s counsel for a DU case;
and third, the judge participated in inproper ex parte
conmuni cat i ons.

In Lovett v. Commonwealth,®® this Court held, “absent a

showi ng of bias or prejudice, there are no grounds for recusal.”
To substantiate a claimof inpartiality, the novant nust present
“a statenment of facts which not only shows bias, prejudice or
personal hostility toward the accused, but that such is of a
character calculated seriously to inpair the judge’'s

inpartiality and sway his judgnent.”?®

15 Ky. App., 858 S.W2d 205, 208 (1993).

16 Foster v. Commonweal th, Ky., 348 S.w2d 759, 760 (1961).

-7-



Gri bbons has not provided sufficient evidence to
i ndicate any bias on the part of the trial judge. The fact that
the trial judge who presided over Gibbons's nmurder trial was
t he sane judge who presided over Gibbons’s divorce does not
indicate bias. Likewise, the trial judge s previous role as
Gi bbons’s counsel at a DU hearing does not establish | ack of
inmpartiality.

Wth regards to the allegations of ex parte
comuni cations, Gibbons offers no support for his clains other
than the assertion that his friends and famly nenbers could
testify on his behalf, if necessary.

Merely asserting that rel evant facts could be
di scovered is insufficient to sustain a grant of an RCrl’ 11.42
notion. RCr 11.42(2) states that a notion to vacate a sentence
“shall state specifically the grounds on which the sentence is
bei ng chal l enged and the facts on which the novant relies in
support of such grounds.” The purpose of the rule “is to
provide a forumfor known grievances, not to provide an

"8  G&ibbons has not

opportunity to research for grievances.
provi ded any evidence to substantiate the allegations of ex
parte comuni cations. Therefore, granting the notion would

nmerely give Gibbons the “opportunity to research for

1 Kent ucky Rules of Criminal Procedure.

18

Glliamv. Commobnwealth, Ky., 652 S.W2d 856, 858 (1983).




"19 To do so, would be in contravention of the

gri evances.
purpose of the rule. Thus, Gibbons has not established

sufficient evidence of judicial bias.

EVI DENTI ARY HEARI NG

Finally, Gibbons argues his notion for an evidentiary
heari ng and appoi ntment of counsel were erroneously denied. W
di sagr ee.

A request for an evidentiary hearing will not be
granted “if [the] npotion on its face does not allege facts
which, if true, render the judgnment void.”?® RCr 11.42 only
requires an evidentiary hearing “‘if the answer raises a
material issue of fact that cannot be determ ned on the face of
the record.’”?

Gri bbons has not provided sufficient evidence on the
face of his notion to render the judgnent void. As established
in our prior discussion of Gibbons's substantive clains, he has
not raised a material issue of fact that cannot be resol ved on
the face of the record. Therefore, the circuit court’s denial

of his notion for an evidentiary hearing and appoi nt nent of

counsel was proper.

19 | d.

20

Maggard v. Commonweal th, Ky., 394 S.W2d 893, 894 (1965).

21 Bowl i ng v. Commonweal th, Ky., 981 S.W2d 545, 548 (1998).
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For the foregoing reasons, the order of the Casey

Circuit Court is affirned.

ALL CONCUR.
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