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BEFORE: GUI DUGLI AND TAYLOR, JUDGES; EMBERTON, SENI OR JUDGE.!
EMBERTON, SENIOR JUDGE: This is an appeal by the Commonweal t h

of Kentucky, Transportation Cabi net, Departnent of H ghways,

! Seni or Judge Thomas D. Emberton sitting as Special Judge by assignnment of

the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



froma judgnment of the Geen Crcuit Court affirm ng an order of
t he Board of C ainms awardi ng $50, 000 to Boyce Phillip MIby Jr.,
as executor of the estate of his deceased wfe, Dorothy MI by.
We find that the Board of Clains acted within the scope of its
authority and that the award is supported by substanti al

evi dence.

Dorothy MIby was killed on May 31, 1998, when she
drove into a fl ooded area on Kentucky Hi ghway 61 in G een County
and her vehicle was swept into a creek. Boyce M| by, as
executor of the estate, tinely filed a claimwith the Board of
Cains alleging that the Departnment of H ghways had actual or
constructive notice of the flooding of Kentucky 61 and failed to
gi ve proper warning to notorists or to correct the problem

On June 17, 1999, the Board dism ssed the claim
because the estate, Boyce, and Dorothy’s daughter received life
i nsurance and other private benefits totaling $110, 610, an
amount in excess of the then statutory maxi mum of $100, 000. 2
Specifically, Boyce directly, as Dorothy’s husband, received the
proceeds of a |ife insurance policy in the anpbunt of $50, 000;

i nsurance benefits from Conti nental Casualty Conpany in the
amount of $5,610; and life insurance fromthe Tayl or County Bank

in the amount of $5,000. Dorothy’s daughter received directly

2 The maxi mum recoverabl e on a single clai mwas $100,000. In 2000, the

statute was anmended and the maxi num anmount for an individual claimis now
$200, 000. KRS 44.070(5).



$5,610 froma life insurance policy issued by Continental
Casual ty Conpany. As executor, Boyce received $40, 000 from
Benefit Managenent Services payable to the Estate of Dorothy
M1 by. The estate al so recovered $10,000 in personal injury
protection benefits from Kentucky Farm Bureau.

Boyce appeal ed and on January 5, 2000, the circuit
court reversed and remanded the case to the Board for the taking
of evidence and ultimately for a decision in the case. The
Cabi net appealed fromthe January 5, 2000, order and this court
di sm ssed the appeal because the circuit court’s order was
interlocutory and not a final order.

Fol l owi ng an evidentiary hearing, the Board di sm ssed
Boyce’'s claim Boyce appealed to the circuit court and again
the case was reversed and remanded to the Board for the purpose
of making additional findings on the issue of whether the
Cabi net had actual or constructive notice of the flooding at the
accident site; whether the flooding caused the highway to becone
danger ous; and whet her adequate saf eguards were taken or
war ni ngs gi ven.

On Decenber 19, 2002, the Board rendered a final order
finding that the Cabi net had actual or constructive notice of
the flooding, that the flooding caused the highway to becone
dangerous, and that no adequate saf eguards were taken or

war ni ngs given. The Board then deternined danmages to the estate
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by reason of destruction of Dorothy’s earning capacity to be
$169, 296. Boyce M1 by, as executor of the estate, was awarded
$50, 000 the maxi mum recoverabl e after offsetting the $50, 000
received by the estate from private sources.

The Cabi net appeal ed and the circuit court affirned.
We now consi der the Cabinet’s appeal to this court.

The Cabi net argues extensively that the January 5,
2000, interlocutory order contains three errors of |aw and seeks
to have this court correct these alleged errors. In that order,
the circuit court held that Boyce and Dorothy’ s daughter each
coul d recover damages individually. The Cabinet points out that
only one claimwas filed, that by Boyce for the estate, and that
collateral clains for Ioss to one other than the claimnt are
excl uded under KRS® 44.070(1).

Fol Il owi ng the dism ssal of the Cabinet’s appeal from
the circuit court’s interlocutory order the case was renmanded
and the Board entered a new order. Despite |anguage in the
circuit court’s order that Boyce and Dorothy’'s daughter were
entitled to seek damages, no award was nade to either by the
Board. The award was only to Dorothy’s estate. Thus, any error
inthe circuit court’s interlocutory order regarding the right

to recover damages by either Boyce or Dorothy’'s daughter in

3 Kentucky Revised Statutes.



their individual capacities is rendered noot by the Board s
final order that was affirnmed by the circuit court.

The Cabi net raises no i ssue concerning the correctness
of the Board’s final award. It is apparently conceded and is
recogni zed by this court that, after a lengthy battle by both
the estate and the Cabinet, the Board ultimately reached the
correct result. After the circuit court entered its

interlocutory order, the Suprenme Court rendered Boarnman v.

Commonweal t h*, a case that directly addresses the issue of

of fsetting coll ateral source paynents in excess of the maxi mum
statutory award. The court held that only such paynments that
are made to the estate are to be of fset against the award and
t hose payable to individual beneficiaries of the estate are not
of fset. Thus, proceeds froma life insurance policy paid to an
i ndi vi dual beneficiary are not offset; nedical expenses and
basic reparation benefits paid to the estate, however, are
offset.®> The Board in this case precisely followed the |aw as
set forth in Boarman. There is no error.

The order of the Green Circuit Court is affirned.

ALL CONCUR

4 37 S.W3d 759 (Ky. 2001).

5 |d. at 762-763.
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