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BEFORE: KNOPF AND TACKETT, JUDGES; AND EMBERTON, SENI OR JUDGE.'
KNOPF, JUDGE: WIIliam Conrad Hal e appeals froma decree entered
by the Laurel Grcuit Court dissolving his marriage to Patricia
Hale. He argues that the trial court erred in its calcul ation of

child support, in failing to give himcredit for social security

! Seni or Judge Thonas D. Enberton sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of
t he Kentucky Constitution and KRS 21. 580.



retirement benefits received by the child on his behalf, in
awar di ng mai nt enance, and by declining to make the final child-
support and mai ntenance awards retroactive to the date of the
tenporary order. W agree that Wlliamis entitled to credit for
social security retirenment benefits received by the child on his
behal f, and that he is entitled to credit excess benefits paid to
the child against any arrearage to the extent the arrearage
accrued after his retirement. W find no error or abuse of

di scretion in any of the trial court’s other findings. Hence, we
affirmin part, reverse in part, and remand for further findings
on the amount of credit to which Wlliamis entitled.

WIlliamand Patricia Hale were married in 1984 and
separated on May 31, 1997. One child was born of the marriage.
On January 14, 2000, Patricia filed a petition for dissolution of
the marriage. The parties initially proceeded pro se, but
subsequently they retai ned separate counsel. Follow ng a notion
by Patricia, the trial court ordered Wlliamto pay tenporary
child support and nmi ntenance in the respective anounts of
$399. 90 and $700. 00 per nonth.

The matter was referred to a donestic relations
conmmi ssioner (DRC), who conducted a hearing and issued her
findings of fact, conclusions of |aw and reconmended order on
June 19, 2003. In pertinent part, the DRC recommended t hat

Wlliam s child-support obligation be set at $347.13 per nonth



and that WIliam pay mai ntenance to Patricia in the anount of
$400. 00 per nmonth for seven years. The trial court overruled
WIlliam s objections to the DRC s findings and adopted the DRC s
recommended order and decree on August 12, 2003. This appea
fol | oned.

As an initial matter, we note that Patricia has not
filed a brief in this appeal. Under CR 76.12(8), we may accept
Wlliams statenent of the facts and i ssues as correct, reverse
the judgnent if we believe that Wllianms brief supports such a
result, or treat Patricia s failure to file a brief as a
confession of error and reverse the judgnent w thout considering
the merits of the case.? This Court is not, however, required to
consider Patricia s failure to file a brief as a confession of
error and to reverse the trial court for that reason.?®
Furthernore, “findings of fact shall not be set aside unless
clearly erroneous, and due regard shall be given to the
opportunity of the trial court to judge the credibility of

» 4

W t nesses. Li kewi se, we review the trial court’s concl usions

of | aw de novo, and we are not bound to accept WIlliams

> See also Scott v. Scott, 80 S.W2d 447, 451 (Ky.App. 2002).

3 See Kupper v. Kentucky Board of Pharnmacy, 666 S.W2d 729, 730
(Ky. 1983).

4 CR 52.01. See also Whicker v. Wicker, 711 S.W2d 857, 858-59
(Ky. App. 1986).




all egations of error in this regard. Consequently, we decline to
view Patricia's failure to file a brief as a confession of error.
Wlliamprimarily argues that the trial court erred in
its calculation of his child support obligation. WIIliam
recei ves $2,100. 00 per nonth in retirement benefits fromthe
Conmonweal t h of Kentucky and approxi mately $800. 00 per nonth in
social security retirenment benefits. Patricia testified that
t heir daughter receives $575.00 per nonth as her portion of
WIlliam s social security benefits. For purposes of calculating
child support, the trial court included this latter anmount in
Patricia s incone. WIIliamargues that the trial court erred in
so doing. He also argues that the trial court should have given
hima credit for the social security benefits received by their
daughter from his account.

In Mller v. Mller,® this Court held that socia

security disability paynents represent noney whi ch an enpl oyee
has earned during his enploynment and al so that which his enpl oyer
has paid for his benefit into a comon trust fund under the
Social Security Act. These paynents are for the purpose of

repl aci ng i ncone | ost because of the enployee's inability to work
upon becom ng di sabl ed. Because these paynents substitute as

i ncome, a non-custodial parent is entitled to credit against his

® 929 S.W2d 202 (Ky.App. 1996).



court-ordered child support for social security disability
benefits received by the child on account of his disability.®

The Court in MIller went on to hold that benefits
received by the child due to the father’s disability should be
included in the nother's incone to calculate the parties' child
support obligations. This holding led to a seem ng paradox, in
that disability benefits received by the child on the father’s
behal f nust be included in the nother’s incone and yet the father
remai ned entitled to a credit against his child support

obligation. In Van Meter v. Smith,” this Court explained that

SSD benefits are like the income received froman insurance
policy or a trust. Although the inconme belongs to the custodi al
parent who receives it, the benefits are paid on behalf of the
non- cust odi al parent. Consequently, the non-custodial parent is
entitled to credit for paynments received by the child against his
chi | d-support obligation.?®

Wl liampoints out that KRS 403.211(14), which was

enacted after the decisions in MIler and Van Meter, requires a

trial court to exclude benefits received by the child on a

parent’ s behal f when cal cul ati ng child-support. However, KRS

®1d. at 204.
" 14 S.W3d 569 (Ky.App. 2000).

8 1d. at 573.



403.211(14) specifically addresses treatnment of disability
benefits. 1In contrast, the record indicates that the anmounts
recei ved by the daughter are based upon Wllianis retirenent
benefits. Therefore, those benefits are outside of the scope of
the statute. Under the circunstances, we conclude that the rule
set out in MIler and Van Meter remains applicable to social
security retirenent benefits received by the daughter on
WIllianm s behalf. Consequently, the trial court’s calculation of
WIlliam s child-support obligation was correct.

MIller also holds that the obligor parent is entitled
to a credit for disability benefits received in excess of the
child support obligation against a child support arrearage which
accrued after the date of the parental disability, but not for
any arrearage that accrued prior to the date of disability.

Al t hough the current case involves retirenent benefits rather
than disability benefits, we see no reason to treat these
benefits differently. Both types of benefits are earned by an
enpl oyee based on contributions in the form of deductions from
wages during enploynent, and both serve as substitutes for

income. Furthernore, a mpjority of jurisdictions considering the
question have held that parents with child support obligations
were presunptively entitled to credit against those obligations
for social security benefits paid to their children as a result

of the obligor parents' retirenent, at |east to the extent that



t he social security paynents were contenporaneous with the
support obligations.®

In his exceptions to the DRC s report, WIIliam asserted
aright to a credit against his child-support arrearage for
retirenment benefits received by his daughter in excess of his
support obligation. However, the trial court did not nake any
specific findings on the amount of Wlliams child support
arrearage which accrued after his retirenent or the anount of
benefits received by his daughter in excess of his child support
obligations. Consequently, this matter nust be remanded for
additional findings to determ ne the anbunt of the credit to
which Wlliamis entitled.

Wl liamalso argues that the trial court erred by not
maki ng the new chil d-support anmount retroactive to the date of
the tenporary order, or at least to the date of the fina
hearing. He primarily contends that he would be entitled to a

refund of any excess support if the final child-support order had

® See M chael A DiSabatino, “Right to Credit on Child Support
Payments for Social Security or other Governnent Dependency
Payments Made for Benefit of Child”, 34 ALR 5'" 447 (1995 & 2004
Supp.). See also Child Support Enforcenent Agency v. Doe, 990
P.2d 1158 (Hawaii, 1999). But see Stultz v. Stultz, 695 N E. 2d
125 (Ind., 1995); Arnoldt v. Arnoldt, 147 Msc.2d 37, 554
N.Y.S. 2d 396 (App.Div.1990); Lainson v. Lainson, 219 Neb. 170,
362 N.W2d 53 (1985); Moritz v. Mritz, 368 N.W2d 337
(Mnn.Ct. App. 1985); Nibs v. N bs, 625 P.2d 1256 (Ckl a.1981); and
MIller v. MIler, 385 So.2d 54 (Al a.C v.App.1980); holding that a
credit is not an automatic right but benefits are nerely a factor
to be considered by the trial court.




been applied retroactively. However, restitution or recoupnent
of excess child support is inappropriate unless there exists an
accunul ation of benefits not consumed for support.

Furthernore, to the extent that the social security retirenment
paynents recei ved by the daughter exceed the anobunt of WIllianms
chil d-support obligation and arrearages accrued after the date of
his retirement, Wlliamis not entitled to a rei nbursenent of any
excess support paid absent a showi ng of extenuating
circunstances. ! Therefore, retroactive application of the fina
support order would change the result in this case.

Wl liamnext argues that the trial court erred by
awardi ng Patricia nmaintenance, or in the alternative, that the
trial court abused its discretion by requiring himto pay
mai nt enance to Patricia for seven years. A court may only grant
mai ntenance if it finds that the spouse seeki ng nai ntenance (a)
| acks sufficient property to provide for her reasonabl e needs;
and (b) is unable to support herself through appropriate
enpl oynment. Once a trial court nmakes these findings, the court
determ nes the anpunt and duration of maintenance using the
criteria set out in KRS 403.200(2)(a)-(f). The anpbunt and

duration of mai ntenance is within the sound discretion of the

1 day v. day, 707 S.W2d 352, 354 (Ky.App. 1986).

1 van Meter v. Smith, 14 S.W3d at 573-74.




trial court,'?

and will not be disturbed on appeal absent a
showi ng of clear error in its factual findings or abuse of
di scretion.®?

The trial court’s factual findings concerning
Patricia s entitlenent to nmai ntenance were supported by
substanti al evidence. The court specifically found that Patricia
| acked the financial resources and incone to neet her reasonable
needs. Although Patricia had worked at m ni nrum wage j obs both
before and during the marriage, the trial court noted that she
al so mai ntai ned the househol d and had been the primary care-giver
for the child for nost of the parties’ seventeen-year narriage.
Moreover, the trial court found that Patricia' s reasonable
nmont hl y expenses significantly exceed her earning capacity.

Based on these findings, the trial court did not err in awarding
Patricia maintenance.

Li kew se, the trial court did not abuse its discretion
in either the anmount or duration of nmaintenance. In addition to
her limted work history, the trial court noted that Patricia did
not conpl ete high school and has not obtained a GED. Wile the
trial court rejected Patricia s claimthat she is disabled due to

back pain, it also concluded that she is incapable of earning

12 Wl don v. Wel don, 957 S.W2d 283, 285-286 (Ky.App. 1997);:
Russell v. Russell, 878 S.W2d 24, 26 (Ky.App. 1994).

13 perrine v. Christine, 833 S.W2d 825, 826 (Ky. 1992).




nore than mninmumwage at this tinme. The court concluded that
seven years is a reasonable period for Patricia to acquire
sufficient skills to obtain a job with an incone sufficient to
sustain her needs. The trial court further found that WIIliam
has sufficient incone to neet his reasonabl e needs whil e payi ng
mai nt enance to Patricia. WIIliampoints to no evidence of record
supporting his assertion that either the anmount or duration of

mai nt enance was unreasonabl e.

Lastly, WIliamargues that the trial court should have
made any award of maintenance retroactive to the date of the
tenporary nai ntenance order or to the date of the final hearing.
We di sagree. An award of tenporary mai ntenance nust be nade on
the sane basis as pernmanent naintenance.* However,
determination of a final award is necessarily contingent upon a
di vision and allocation of nmarital property. Wile a court nay
make a final maintenance award retroactive if it determ nes that
the tenporary award was excessive,® WIliam points to no
evi dence supporting this assertion. Consequently, the tria
court did not err by declining to nake the final naintenance

award retroacti ve.

14 KRS 403. 160(5).
15 Calloway v. Calloway, 832 S.W2d 890, 894 (Ky.App. 1992).
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Accordingly, the judgnment of the Laurel Circuit Court
is reversed and remanded for additional findings on the anmount of
credit to which Wlliamis entitled for social security
retirement benefits received by the child on his behalf. 1In all
ot her respects, the judgnent is affirned.

ALL CONCUR.

BRI EF FOR APPELLANT: No brief for appellee.
Dougl as G Benge

Jensen Cessna Benge & Webster
London, Kent ucky
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