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DYCHE, JUDGE: Eugene McCarty, Jr., appeals froma jury verdi ct
finding himguilty of three counts of drug possession. MCarty
argues that his conviction should be overturned because the

di scovery of drugs in his car by police was the result of a stop
t hat was not supported by reasonabl e suspicion. He also argues
that a self-incrimnating statenent that he nade to the police
after he allegedly had invoked his right to remain silent should

have been suppressed. W affirm



Randy Sergent, a Flem ngsburg police officer, pulled
McCarty over very early in the norning on August 21, 2002.
Sergent had observed McCarty’s vehicl e speeding, crossing the
center line, and driving on the shoulder. Sergent testified
that he thought the driver mght be intoxicated. MCarty
expl ai ned to Sergent that he was rushing his passenger, Sue
Brannen, to the hospital because she was suffering froma panic
attack. Sergent asked McCarty to take a prelimnary
Breat hal yzer test. The test result was negative and the officer
told McCarty he would follow himto the hospital (which was
about 200 yards away) where he was going “to talk to hima
little bit nore.” The officer acconpanied McCarty and his
conpanion to the hospital. When they arrived, Sergent directed
Brannen to the patients’ entrance. He then asked McCarty if he
was on any mnedi cation, and al so asked himto step out of the
vehicle in order to performsone nore sobriety tests. Sergent
testified that McCarty’'s eyes were red and gl assy, and that he
seened very tired. The officer adm nistered the horizontal gaze
test and as a result believed that McCarty was “under the
i nfluence of something.” Subsequent urine tests showed neither
drugs nor alcohol in MCarty' s system however. Wen MCarty
got out of his car, Sergent spotted a pill on the driver’s seat.
He picked it up and asked McCarty what it was. MCarty replied

that it was a stomach pill. The officer examned the pill and
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saw that it was a tablet of OxyContin. Sergent then arrested
McCarty and searched him He found a plastic baggy in his watch
pocket containing a white powder that was |ater proved to be
cocaine. After handcuffing McCarty and placing himin his

crui ser, Sergent searched the car and found under the driver’s
seat a | arge baggy of cocaine, sonme enpty prescription bottles,
two | arge plastic bags containing over one hundred Fabophen
pills and a set of small silver scales.

Sergent al so arrested Brannen, and then drove MCarty
and Brannen to the dispatch office. Wen they arrived, he read
McCarty his Mranda rights froma prepared card. He asked
McCarty if he understood. MCarty nodded. Sergent testified
that he did not coerce, threaten, or force McCarty to talk, nor
did he promse himleniency in exchange for talking. He also
testified that McCarty did not seem confused, was not injured,
and was not deprived of food or sleep. Sergent asked McCarty if
he wanted to tal k about the drugs found in his car. MQCarty
responded, “there’s nothing to talk about.” Sergent then asked
hi m about the ownership of the enpty prescription bottles found
inthe car. A lengthy interrogation ensued. The officer
testified that, during the course of the questioning, MCarty
stated that he “had the stuff [the drugs] to get girls.”

Before his trial, MCarty nade a notion to suppress

his remark that he “had the stuff to get girls.” The notion was
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denied. MCarty was found guilty of two counts of possession of
a controlled substance, in the first and second degree; and
possessi ng prescription drugs not in a proper container. He was
sentenced to five years in prison

McCarty' s first argunent is that his encounter with
Sergent in the hospital parking ot that resulted in the
di scovery of the OxyContin pill was an illegal stop. MCarty
acknow edges that the initial stop, when Sergent pulled himover
for speeding and weaving on the road, was |egal because it was
noti vat ed by reasonabl e suspicion. He argues that once the
of ficer had admi nistered the Breathal yzer test and all owed him
to return to his car, however, the stop was over. The
subsequent stop in the hospital parking lot, he insists, was not
noti vated by reasonabl e suspi ci on because McCarty had al ready
passed the Breathal yzer test and thereby dispelled Sergent’s
suspi ci on.

McCarty acknow edges that the legality of this “second
stop” was not chall enged by objection or notion of tria
counsel, and that therefore the issue is not properly preserved
for appeal. He urges that it be considered under RCr 10.26, the
rule that permts this Court to review such an unpreserved issue
if it is determned that it may be a pal pable error affecting
the substantial rights of the party, and thereby resulting in

mani fest injustice. W agree with McCarty that the RCr 10. 26
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standard applies because the “second stop” led to the discovery
of the evidence on which his conviction was based.

We are not convinced, however, that a “second stop”
occurred. MCarty acknow edges that the initial stop, when
Sergent pulled himover and adm ni stered the Breathal yzer test,

was | egal under the standard established in Terry v. Chio, 392

U S 1(1968). Terry provides that “a police officer can

subj ect anyone to an investigatory stop if he is able to point
to sone specific and articul able fact which, together with
rational inferences fromthose facts, support ‘a reasonable and
articul abl e suspicion’ that the person in question is engaged in

illegal activity.” Sinpson v. Commonweal th, Ky. App., 834

S.W2d 686, 687 (1992). W believe, however, that the stop did
not end when Sergent allowed MCarty to drive his passenger a
mere 200 yards to the nearby hospital. Sergent inforned MCarty
that he was going to talk to hima little bit nore after his
passenger was delivered to the hospital. MCarty was given
absolutely no indication that he was free to | eave at that

point. Furthernore, there is no rule that the adm nistration of
a Breathal yzer test that provides a negative result
automatically dispels a reasonabl e suspicion and neans that a
detainee is free to | eave.

The U. S. Suprene Court has noted that:



[Qur cases inpose no rigid time [imtation
on Terry stops. Wile it is clear that “the
brevity of the invasion of the individual’s
Fourth Amendment interests is an inportant
factor in determ ning whether the seizure is
so mnimally intrusive as to be justifiable
on reasonabl e suspicion,” . . . we have
enphasi zed the need to consider the | aw

enf orcenent purposes to be served by the
stop as well as the tinme reasonably needed
to effectuate those purposes. . . . Mich as
a “bright line” rule would be desirable, in
eval uati ng whether an investigative
detention is unreasonabl e, conmobn sense and
ordi nary human experience nmust govern over
rigid criteria.

United States v. Sharpe, 470 U S. 675, 685 (1985)(citations

omtted). Wen determ ning whether police have detained an
i ndi vidual for too long, a court should consider “whether the
police diligently pursued a neans of investigation that was
likely to confirmor dispel their suspicions quickly” and that
“Ia] court making this assessnent should take care to consider
whet her the police are acting in a swiftly devel opi ng situation,
and in such cases the court should not indulge in unrealistic
second-guessing.” 1d. at 686.

In this case, Sergent held a reasonabl e suspicion that
McCarty was under the influence of either drugs or al cohol, but
he had to bal ance dispelling this suspicion against his concern
for the condition of McCarty’' s passenger. He took the
reasonabl e course of quickly adm nistering a Breathal yzer test,

then permtted McCarty to drop his passenger off at the nearby



hospital, before resumng his investigation of McCarty’'s
condition. MCarty argues that O ficer Sergent saw no evi dence
of wrongdoing after he rel eased McCarty to operate the vehicle
after the initial stop and Breathal yzer test. The circunstances
in this case suggest, however, that the Breathal yzer did not
fully dispel Sergent’s reasonabl e suspicion that McCarty was
driving under the influence of drugs or alcohol. The entire

epi sode constituted one stop, punctuated by the short detour to
the hospital. Under the circunstances, the stop was of
reasonabl e duration. There was no pal pable error, therefore, in
admtting the evidence found during the search of McCarty’s
vehi cl e.

McCarty’ s second argunent concerns the trial court’s
denial of his notion to suppress the statenent he had made to
Sergent that the reason he had “all the stuff [drugs] was to get
girls.” MCarty argues that he invoked his right to remain
silent when he told Sergent that “there was nothing to talk
about.” MCarty has drawn our attention to the case of MG aw
v. Holland, 257 F.3d 513 (6'" Cir. 2001), in which the Sixth
Circuit Court of Appeals held that the defendant’s M randa
rights were violated when a detective continued to question her
after she said “I don’t want to talk about it.” 1d. at 517.
McCarty argues that her statenment is alnbst identical to his

“there’s nothing to tal k about.”
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In denying McCarty’ s notion to suppress the statenent,
the trial court explained as foll ows:

In the first place, the Court finds that the
defendant’s remark “that he had nothing to
say about [the drugs]” was sinply an
assertion that the drugs found in the car
speak for thensel ves and there was nothing
to el aborate on. Based on the testinony,
there was no intent on the part of the
defendant to withdraw his consent to
conversation based upon his Mranda rights.
Secondly, the defendant volunteered his
remar kK about using the drugs to “get girls”
i nasmuch as the comment was not in response
to a question. Since it was nade after the
Mranda warning, it is conpetent evidence.

We agree with the trial court’s interpretation of
McCarty' s statenent. MCarty has pointed out that “no
ritualistic formula or talismanic phrase is essential in order
to invoke the privilege against self-incrimnation. Al that is
necessary is an objection stated in |anguage that [the
interrogator] may reasonably be expected to understand as an

attenpt to invoke the privilege.” Enspak v. U S., 349 U S. 190,

194 (1955). 1In this case, however, the coment that “there was
nothing to tal k about” could not reasonably be expected to | ead
the interrogator to understand that he was asserting his right
to remain silent.

McCarty further argues that Sergent failed to observe

the factors set forth in Mchigan v. Msley, 423 U S. 96 (1975),

and relied upon in MIIls v. Commonweal th, Ky., 996 S.W2d 473,




482-3 (1999)(reh’ g denied) for ensuring that a police officer
has honored a suspect’s right to remain silent. He has cited
the follow ng passage fromMIIls enunmerating the rel evant
factors:

(1) Mosley was carefully advised of his
rights prior to his initial interrogation,
he orally acknow edged those rights, and
signed a printed notification-of-rights
form (2) the detective conducting the
interrogation i nmedi ately ceased questi oni ng
Mosl ey after he invoked his right to remain
silent and did not resunme questioning or try
to persuade Mbsley to reconsider his

deci sion; (3) Msley was questioned about a
different crime nore than two hours | ater at
a different location by a different officer;
and (4) Mosley was given a fresh set of

M randa warnings prior to the second

i nterrogation.

MIls at 482-83 (citation omtted).

We note that the MIIs court also cautioned that

“[t]he Mosley Court did not state that these factors were

excl usive or exhaustive. Nor did it elevate any single factor
above the others. Thus, we approach the Msley analysis on a
case-by-case basis.” 1d.

As to the first factor, MCarty clains that Sergent
failed to obtain a witten waiver of his Mranda rights, and
that McCarty nodding his head was insufficient to indicate that
he understood those rights. W disagree. There is no
requirenent for a witten waiver of Mranda rights, and noddi ng

one’s head can clearly indicate understandi ng and assent. As we
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have already determined that McCarty did not invoke his right to
remain silent when he stated that there was nothing to tal k
about, we disagree wwth MCarty that Sergent inproperly
continued the questioning after he had invoked his right to
remain silent. Finally, MCarty argues that Sergent failed to
satisfy the third and fourth factors of Mosl ey because the brief
pause in questioning lasted only as long as the trip to the

di spatch station. The record indicates that the Mranda warning
was not adm ni stered and the questioning did not begin until
after the arrival of Sergent and his passenger at the dispatch
station. Msley stands for the proposition that if a | engthy
peri od passes between two interrogations, the suspect nust be

M randi zed again prior to the second interrogation. There was
no second interrogation here.

The judgnent of the Flemng Crcuit Court is affirned.
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