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BEFORE: GUI DUGLI, TACKETT, AND VANMETER, JUDGES.

TACKETT, JUDGE: Nathan Marksberry appeals fromthe order of the
Grant Circuit Court denying his crimnal post-conviction notions
under Rule of Crimnal Procedure (RCr) 11.42 and Rule of Cvil
Procedure (CR) 60.02. Marksberry argues on appeal that the
court should have granted relief because his counsel was

all egedly ineffective for failing to adequately consult with him

about filing a direct appeal, citing Roe v. Flores-Otega, 528

U S. 470, 120 S.Ct. 1029, 145 L.Ed.2d 985 (2000). The



Commonweal th responds that these issues have either have or
shoul d have been litigated in prior post-conviction notions. W
agree that these issues have already been litigated and affirm
the judgnent of the circuit court.

Mar ksberry was convicted of nurder in 1991 for the
death of Paula Dority in Grant County, Kentucky. Marksberry
wai ved his right to direct appeal after having been orally
advi sed of his right to an appeal by the court upon conviction
and again at sentencing. Marksberry did file a notion for
bel at ed appeal with the Kentucky Suprene Court, which remanded
the matter to the Grant Grcuit Court for a determ nation of
whet her Marksberry made an effective waiver of his right to
appeal. A special judge sitting for the Gant Circuit Court
concluded after an evidentiary hearing held in Decenber, 1993,
that he had waived his right to appeal. Marksberry then filed a
post -convi ction notion under RCr 11.42 alleging various grounds
for relief. This notion was denied by the circuit court after
an evidentiary hearing in 1995, and the denial was affirnmed by
this Court in 1997. The Kentucky Suprene Court denied
di scretionary review. Marksberry sought and was deni ed habeas
corpus relief in the federal courts. He nowreturns to this
Court seeking relief fromthe circuit court's order denying his

notion w thout an evidentiary hearing.



Mar ksberry argues on appeal that the Roe v. Flores-

O'tega case above is a "watershed case" announcing a new rule
whi ch shoul d be applied to his case. W concl ude that
Mar ksberry's understanding of this case is seriously flawed.

Fl ores-Ortega rejected the approach used by the 9" Gircuit Court

of Appeal s, which had drawn a bright-line rule that an attorney
who fails to file an appeal w thout an express instruction not
to do so by his client is per se ineffective. |Instead, the

Fl ores-Ortega case stands for nothing nore than that the

standard in Strickland v. Washi ngton, 466 U. S. 668, 104 S. C.

2052, 80 L.Ed.2d 674 (1984) should be applied in cases where
ineffective assistance of counsel is clained fromthe failure to
file an appeal when the wi shes of the client are not clear from
consul tation. Under these circunstances, rather than take the
approach used by the First and Ninth Crcuits, the Suprene Court
hel d that a person claimng ineffective assistance of counse

must neet the Strickland test and denonstrate that counsel's

performance devi ated fromthe acceptabl e standard of

pr of essi onal performance and that because of such deviation, he
was prejudiced in sone way. The Court noted that anong the
factors to be strongly considered is whether the person clainng
i neffective assistance had any sort of non-frivolous issue to

present upon a direct appeal.



The record is very clear that the courts of this
Commonweal t h have al ready eval uated counsel's performance under
Strickland and found that Marksberry's clains did not neet the
standard. Marksberry's clains in this successive notion have or
shoul d have been litigated in prior proceedi ngs, and we
therefore affirmthe decision of the Gant Grcuit Court.

ALL CONCUR.
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