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BEFORE: SCHRODER AND TACKETT, JUDGES; EMBERTON, SENI OR JUDGE.!
EMBERTON, SENIOR JUDGE. W I Iliam Henry Meece was convicted of
conspiracy to conmt nurder and sentenced to twelve years’
inprisonnment. He alleges that the trial court erred when it
denied his notion in limne to exclude evidence regarding a
conspiracy to nurder a fictitious person. He also alleges that

the indi ctnment shoul d have been anended to state the actual nanme

! Senior Judge Thomas D. Emberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



of the intended victimand the evidence was insufficient to
support a conspiracy conviction. Finally he contends that the
trial court should have included a definition of voluntary
intoxication in the jury instructions. W affirm

Ceorgi a Rhodes was visiting her daughter when Meece
approached her about “taking care” of Rhodes’s boyfriend who had
been causi ng her donestic problens. Rhodes, concerned with
Meece's offer, inforned a friend, who |ater directed Rhodes to
Sergeant Dennis Benningfield of the Kentucky State Police.
Rhodes told the Sergeant about the offer, and al though she
bel i eved Meece was intoxicated at the tinme, she feared he was
serious. Rhodes agreed to neet with Meece wired with a tape
recorder and transmitter. During the neeting Rhodes asked Meece
whet her he was serious about the nurder and he replied he “could
be.” The conversation continued and Meece told her that the
nmur der woul d cost a coupl e thousand dollars and be acconpli shed
i n approxi mtely one week.

A second neeting occurred during which Rhodes was
again wired and a video canera placed in her purse. To protect
her boyfriend the police told Rhodes to tell Meece that the
boyfriend s name was Danny Baker, not his actual nane Robert
Reilly, and was given $500.00 in marked noney. Rhodes gave
Meece the $500.00 and informed himthat her boyfriend s nane was

Danny Baker. Meece then told Rhodes about the weapon he woul d
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use and that he would send her a Polaroid picture after the

mur der was conpleted. He then told her to give hima picture of
her boyfriend, his description, and instructed her on what to do
i f approached by the police. He further told Rhodes where to
drop the rest of his fee follow ng the nurder and that they
coul d have no further contact.

After review of the tapes, Meece was arrested and
charged with conspiracy to commt nurder. The $500. 00 was
recovered on his person and a note containing the description of
“Danny Baker” given to him by Rhodes was found.

Meece contends that the trial court erred when it
refused to prohibit the Cormonweal th fromintroduci ng any
evidence relating to the fictitious nane, Danny Baker. The nane
Danny Baker is not only relevant to the conspiracy charge but it
is the nane of the proposed victim Meece contends that it
woul d be factually inpossible for himto kill Danny Baker.
Factual inpossibility, under KRS? 506.040 is not a defense to a
conspiracy charge. The statute provides:

(1) A person having the intention of

pronoting or facilitating the

commi ssion of a crime is guilty of

crimnal conspiracy when he:

(a) Agrees with one (1) or nore
persons that at |east one (1) of

themw || engage in conduct
constituting that crinme or an

2 Kentucky Revised Statutes.



attenpt or solicitation to conmt
such a crine; or

(b) Agrees to aid one or nore persons

in the planning or conm ssion of

that crinme or an attenpt or

so!icitation to commt such a

crime.
And, KRS 506. 050 requires proof of an overt act in furtherance
of the conspiracy. The focus of the statute is the agreenent to
commt the offense, not its comm ssion. The conm ssion of the
offense is immterial if the elements of conspiracy are present.?
There was sufficient evidence that Meece know ngly agreed to
commt nurder and accepted paynment. The elenents of the statute
were net.

The Commonweal th was not required to anmend the
indictment to reflect the actual name of Rhodes’s boyfriend.
Again, the charge is conspiracy to conmt the nurder of Danny
Baker and the indictnment sufficiently gave Meece notice of that
charge. *

Meece contends that he was entitled to a directed
verdi ct based on the insufficiency of the evidence. Only if it

woul d be clearly unreasonable for a jury to find a defendant

guilty is he entitled to a directed verdict.®> Meece contends

® Davis v. Conmonweal th, 311 Ky. 249, 223 S.W2d 893 (1949).

4 Wlie v. Commonwealth, Ky., 556 S.wW2d 1 (1977).

5> Commonweal th v. Benham Ky., 816 S.W2d 186 (1991).




that there was no evidence that he took steps to actually conmt
the murder so he could not be convicted of conspiracy. KRS

506. 050(1) requires an “overt act” and any act beyond the
agreement satisfies the elenent.® Meece conpleted the conspiracy
once he took the noney from Rhodes and the description of her
boyfri end.

Rhodes, who cane to the police voluntarily, did not
intend to have her boyfriend killed and her actions were at the
direction of the police. Meece contends that without a co-
conspirator who truly agreed to the nurder, he could not be
convicted of conspiracy. He cites federal cases interpreting
the federal conspiracy statute holding that where there is an
al | eged conspiracy between one defendant and one gover nnent
agent, the agreenent is insufficient to establish a conspiracy.’
Rhodes was not a government agent but a private individua
seeking the aid of police. And, this Conmonwealth has rejected
the federal view

Crim nal conspiracy at conmon | aw

traditionally has been considered as an

agreenment to acconplish an unl awful act

involving two or nore persons sharing a

“bilateral” or “nultilateral” relationship.

Some courts required proof that at |east two

of the conspirators were actually guilty of
t he conspiracy. The conmentary to KRS

6 Comonweal th v. Speakes, Ky., 740 S.W2d 941 (1987).

See United States v. Esparsen, 930 F.2d 1461 (11'" Cir. 1991); United States

v. Gry, 818 F.2d 120 (1% Cir. 1987).



506. 070 points out that one of the problens

with this analysis is that no conspiracy can

exist if one of the parties is irresponsible

or innocent. However, the Mdel Penal Code

indicates that the actor’s liability is not

af fected by such factors and are extraneous

to cul pability. 8

Meece’s final assignnment of error is unpreserved. He
is entitled to reviewonly if the alleged error is one that has
resulted in a manifest injustice.® The jury was instructed on
the el ement of crimnal conspiracy to commit nurder and given a
separate instruction on intoxication with a directive that the
jury not find Meece guilty if he was so intoxicated at the tine

of the offense that he could not formthe required intent. 1In

Hol | and v. Commonweal th, *° the court held that the defendant was

entitled to have voluntary intoxication defined where there was
evi dence to support involuntary intoxication as a defense. In
this case there is no evidence that Meece was involuntarily
i nt oxi cated and no need to distinguish the terns voluntary and
involuntary. W find no error.

We have considered all errors raised and find no
error. The judgnent is affirned.

ALL CONCUR

8 Commonweal th v. Sego, Ky., 872 S.W2d 441, 443 (1994).

® RO 10.26; Brock v. Commonweal th, Ky., 947 S.wW2d 24 (1997).

10 Ky, 114 S.W3d 792 (2003).
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