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BEFORE: BUCKI NGHAM DYCHE, AND SCHRODER, JUDGES.

DYCHE, JUDGE: WIliam A Mack appeals a judgnent of the Fayette
Circuit Court froma jury verdict convicting himof trafficking
in a controlled substance first degree, m sdeneanor possession
of drug paraphernalia and persistent felony offender first
degree and sentencing himto fourteen years’ inprisonnent. W

affirm



On the norning of August 29, 2002, Jeanetta Burns woke
Mack, her grandson, fromthe couch in the den of her house and
told himto nove into the guest room so she could vacuum Mack
got up and noved three pairs of shoes and garbage bags
cont ai ni ng personal belongings into the guest room

Law enforcenent officers arrived shortly thereafter
and were admtted to the residence by Ms. Burns. Wen the
of ficers asked to speak to Mack, Ms. Burns informed themthat he
was asl eep. She then went to the guest room and woke him (The
officers testified that Ms. Burns told themthat Mack was asl eep
in “his room” a statenent Ms. Burns disputed.)

Mack signed a consent to search formfor the bedroom
and Ms. Burns signed a consent to search formfor the reminder
of the house. Found beneath the couch in the den were | oaded
and unl oaded guns and anmunition. Seized fromthe bedroom where
Mack was sl eeping when the officers arrived were Mack’ s wal | et
froma night stand near the bed; a total of $1833.00 in cash
fromthe night stand and under the mattress; a canera bag in a
dresser drawer containing both 12.5 granms of crack cocai ne and
digital scales with crack residue; and several plastic baggies
(some with corners renoved and sone with corner ends tied) in a
trash can. Also found in the guest roomwas a nmask, Mck’s
driver’s license listing the residence as his address, and a

phot o al bum cont ai ni ng pi ctures of Mack and others. Mack
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expl ai ned at the scene that the nobney was earned from working
and he used the nmask when cutting grass at the Marriott.

On Novenber 2, 2002, Mack was indicted for first
degree trafficking in a controlled substance with a firearm (KRS
218A. 1412, 218A.992), possession of a handgun by a convicted
felon (KRS 527.040), possession of drug paraphernalia with a
firearm (KRS 218A. 500, KRS 218A.992), and as a first degree
persistent felony offender (KRS 532.080).

At trial, Mack’'s sister testified that she, her child,
and her boyfriend stayed in the guest bedroomthe night before
the search. She stated that her boyfriend, who by the tine of
the trial was deceased froma shoot-out with the police during a
robbery, was both a user and a seller and always had cocaine in
his possession. She testified that her boyfriend put cocaine in
t he dresser drawer in the guest bedroom and that she put the
guns and ammunition and a mask in a bag under the couch in the
den. She also indicated that Mack usually slept on the couch in
t he den and that he was asleep on the couch that norning when
she left.

The jury convicted Mack of | esser charges of felony
first degree trafficking in a controlled substance and
m sdeneanor possession of drug paraphernalia, and as a first

degree persistent felony offender. Mack was sentenced in



accordance with the jury’ s recommendation to fourteen years’
i nprisonnment. This appeal followed.

First, Mack contends that he was entitled to a
directed verdict of acquittal. He asserts that the Commonweal t h
failed to prove that he had constructive possession of the
evi dence as he was not the only person wth access to the roons
where the evidence was found. W di sagree.

On notion for directed verdict, the trial court nust
draw all fair and reasonable inferences fromthe evidence in

favor of the Commonwealth. Comonwealth v. Benham Ky., 816

S.W2d 186, 187 (1991). |If the evidence is sufficient to induce
a reasonable juror to believe beyond a reasonabl e doubt that the
defendant is guilty, a directed verdict should not be given.

Id. For the purpose of ruling on the notion, the trial court
nmust assune that the evidence for the Conmonwealth is true, but
nmust reserve for the jury questions as to the credibility and
wei ght to be given to such testinony. [|d. On appellate review,
the test of a directed verdict is that if, under the evidence as
a whole, it would be clearly unreasonable for a jury to find
guilt, only then is the defendant entitled to a directed verdi ct
of acquittal. 1d. Using the above standard, we believe that it

was not clearly unreasonable for the jury to find Mack guilty

based upon the evidence as a whol e.



Mack was convicted of first degree trafficking in a
control | ed substance and m sdeneanor possession of drug
paraphernalia. Trafficking is defined by KRS 218A 1412(1):

A person is guilty of trafficking in a
controlled substance in the first degree
when he knowi ngly and unlawfully traffics
in: a controlled substance, that is
classified in Schedules | or Il which is a
narcotic drug; a controlled substance

anal ogue; |ysergic acid diethylam de;
phencyclidine; a controlled substance that
contai ns any quantity of nethanphetam ne,
including its salts, isomers, and salts of
i soners; gamma hydroxybutyric acid (GHB)
including its salts, isonmers, salts of

i soners, and anal ogues; or flunitrazepam
including its salts, isomers, and salts of
i Somers.

As used in this case, “traffic” is defined in KRS 218A. 010(28)
as “to manufacture, distribute, dispense, sell, transfer, or
possess with intent to manufacture, distribute, dispense or sel
a controlled substance.” Additionally, KRS 218A. 500 defi nes
possessi on of drug paraphernalia as the possession of equi pnent,
such as scal es, used in packaging controll ed substances. To
prove constructive possession the Comonweal th nust present

evi dence whi ch establishes that the contraband was subject to

t he defendant’ s dom nion and control. Hargrave v. Comonweal th,

Ky., 724 S.W2d 202, 203-04 (1986). The general rule for
possession of illicit drugs is that possession need not be
excl usive, so that two or nore persons may be in possession of

the sane drug at the sane tine, and this possessi on does not
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necessarily have to be actual physical possession. Franklin v.

Commonweal th, Ky., 490 S.wW2d 148, 150 (1972).

The evidence in this case established that Mack |ived
at the house owned by his grandparents. Mil and his driver’s
| icense seized by police in the roomwhere he was sl eeping
listed the house as his residence. He was al so physically
present in the bedroom where the evidence was seized by the
police. H's wallet was on the night stand and $1833. 00 in cash
was found both on the nightstand and under the nmattress. He
admtted that the noney was his. A bag containing 12.5 grans of
crack cocaine and digital scal es containing cocaine residue was
| ocated in the dresser drawer in the bedroom The trash can in
t he bedroom cont ai ned baggies with corners renoved or tied.
Testinony indicated that cash, baggies, scales with drug
residue, and the amount of crack cocai ne seized were indicative
of trafficking.

In day v. Commonweal th, Ky. App., 867 S.W2d 200

(1993), the defendant was found guilty of constructive
possessi on of cocaine in a house she owned and in which she
lived and used the roons where the cocaine was found. The
defendant in Clay was found to be in constructive possession
despite evidence at trial that another person present in the
house at the tinme of the search clainmed the cocaine was his and

t hat the defendant knew nothing about it. Id. at 202.
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As in Cay, with all of the facts taken together in
the Iight nost favorable to the Commonwealth it was not
unreasonable for a jury to believe that Mack had constructive
possession of the evidence and was guilty of trafficking and
possessi on of drug paraphernalia. The circuit court correctly
denied the notion for directed verdict.

Next, Mack contends that the circuit court erred by
not granting a mstrial due to the introduction of alleged
prejudicial testinony indicative of Mack’s status. At a bench
conference prior to the beginning of trial, counsel for Mck
questioned the Commonweal th as to how the probation and parol e
of ficer at the scene was going to testify w thout identifying
that Mack was on probation or parole. The Commonweal th stated
t hat four probation and parole officers arrived at the residence
t hat norni ng asking for consent to search the residence. Al
officers in the case were instructed that they were not going to
be asked why they were at the residence and that they were only
to be identified as “officers,” not “parole officers.” Mack’s
counsel agreed with this approach.

Duri ng openi ng statenent Mack’ s counsel suggested that
Ms. Burns would testify that she told Mack to go into “a”
bedroom not “his” bedroom The Conmonweal th’s wi tnesses were
later to testify that Ms. Burns said Mack was in “his” bedroom

During direct exam nation of Ms. Burns the follow ng occurred:
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Commonweal th: Did the officers, when they
arrived, did they ask you where your
grandson was?

Ms. Burns: Yes they did.

Commonweal th:  And where did you tell then?
Ms. Burns: That he was asl eep.
Commonweal th:  OK, did you tell themthat
your grandson was asleep in his bedroonf

Ms. Burns: No I didn't, | told themthat he
was asl eep.

Following this testinony, Mack’s m strial notion was overrul ed
and no adnonition or further relief was requested.

The next error asserted by Mack occurred during the
di rect exam nation of Oficer Conpston:

Commonweal th: O ficer Conpston, we are here
t oday based on the events of August 29'" of

| ast year. On that date, did you and ot her
officers go to a residence at 759 Mapl e
Avenue?

O ficer Conpston: Yes we did.

Commonweal th: Can you tell us what happened
once you arrived at that residence — who did
you speak with first?

Oficer Conpston: Well we knocked on the
door and Ms. Burns the grandnother cane to
the door. Oficer Martin spoke with the
grandnot her and told her who we were and
that we would like to talk to M. Mack.

At that tine she advised that he was in his
room asl eep.

After a bench conference on counsel’s notion for a mstrial,
Mack’ s counsel agreed to the follow ng curative questioning:
Commonweal th: O ficer Conpston, were you
originally at that residence at 759 Maple

for the purpose of arresting M. Mck?
O ficer Conpston: No we were not.



Then |l ater, during defense counsel’s cross exam nation
of Oficer Martin, the follow ng occurred:

Def ense Counsel: Did you talk with Antonio
Mack on that day?

Oficer Martin: Yes.

Def ense Counsel: He didn’'t clai mownership
of anything that was found, any of the
contraband or the guns. He denied ownership
of any of that?

Oficer Martin: He didn't deny or accept
ownership of either one fromwhat | can

recall. He got frustrated and was j ust
sayi ng take ne back downtown I'’mready to go
back.

Again, the mstrial notion was overrul ed and no adnonition or
further relief was requested. During guilt phase deliberations,
the jury asked why the police were at the Burns’ residence and
the circuit court responded that the court could not answer the
guesti on.

The standard for reviewing the denial of a mstrial is

abuse of discretion. dCday, supra. “A mstrial is appropriate

only where the record reveals ‘a mani fest necessity for such an
action or an urgent or real necessity.’”” 1d. at 204 (quoting

Skaggs v. Commonweal th, Ky., 694 S.W2d 672 (1985)); Bray V.

Commonweal th, Ky., 68 S.W3d 375, 383 (2002). Here, there was

no direct testinony as to Mack’s status. The Commonweal th was
successful in not revealing the specific type of officers who
arrived at the residence or why the officers were at the

resi dence. Counsel for Mack did not request any adnonitions but



did request and receive a curative gquestion and answer which
reveal ed that the officers were not at the residence to arrest

Mack. In Bray, supra, although several officers nmade a

reference to the defendant’s presence on a nost-wanted
tel evi si on broadcast, the appellate court found no error in the
denial of a notion for mstrial. Mack has cited no persuasive
authority warranting mani fest necessity for a mstrial in a case
where there is no direct reference to the defendant’s status as
a prior msdeneanant or felon. There was no abuse of discretion
in the denial of the notion for a mstrial.

Mack lastly argues that it was pal pable error pursuant
to Rule of Crimnal Procedure (RCr) 10.26 for the penalty phase
of his trial to begin at 11:00 p.m wth the jury returning a
verdict after 1:00 a.m Mack fails to cite any controlling or
persuasi ve authority warranting review by this court under the

pal pabl e error standard as stated in Jackson v. Commonweal t h,

Ky. App., 717 S.W2d 511, 513 (1986):

The cruci al question then becones whet her
the unpreserved error is of such a magnitude
that to | eave it unaddressed would work a
mani fest injustice on the appellant. RC
10.26. As the standard of this rule has
been expl ained, if upon consideration of the
whol e case the review ng court does not
conclude that a substantial possibility

exi sts that the result would have been any
different, the error conplained of will be
hel d to be nonprejudicial.
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O the four counts upon which Mack was indicted, three were
presented to the jury and one was di sm ssed on notion of the
Commonweal th. He was found guilty of a | esser felony on count
one and of a | esser m sdeneanor on count three, |eaving only the
felony to be enhanced pursuant to count four, PFOI. Instead of
recomendi ng a m ni mum or maxi num sentence on each charge, the
jury’s sentences were eight years on the felony enhanced to
fourteen years as a PFO |l and ei ght nonths on the m sdeneanor.

In Keller v. Commonweal th, 230 Ky. 815, 20 S.W2d 998 (1929),

the court found no abuse of discretion in submtting a nurder
case to the jury at mdnight. N ght sessions were al so not

found to be prejudicial in Smth v. Commonweal th, Ky., 375

S.W2d 242, 244 (1964); Anderson v. Commonweal th, Ky., 353

S.W2d 381, 386 (1962); and Cassell v. Comonweal th, 248 Ky.

579, __, 59 S.W2d 544, 549 (1933). Mack has not shown any
prejudicial error amounting to nmanifest injustice which would
warrant our review.

The judgnent of the Fayette Crcuit Court is affirned.
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