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BEFORE: DYCHE, GUI DUG.I, AND McANULTY, JUDGES.
DYCHE, JUDGE: Appellant Thoroughbred Learning Center, Inc.,
owned and operated a child care center in Cark County,
Kentucky. Due to violations of certain regulations, its |license
was subject to adverse action by the Cabinet for Health
Services. The adm nistrative action agai nst Thoroughbred' s
|icense was appealed to the Cark GCircuit Court.

During this time, Kathy Bradl ey, Thoroughbred s

owner/ operat or/ princi pal had becone acquainted with Susan Parks,



presi dent of Stepping Stones for Children, Inc., and the two

di scussed the probl ens Thoroughbred was having. These
conversations eventually ripened into discussions about Stepping
St ones buyi ng Thoroughbred’ s business and assets, and a witten
agreenent between the two was signed. Included in the agreenent
were provisions for the | ease of Thoroughbred' s prem ses, and
the install ment purchase of a vehicle.

St eppi ng Stones took possession of the business and began
to operate it on April 1, 2001, working under Thoroughbred’'s
license. Stepping Stones’ efforts to obtain transfer of the
license were stym ed by Thoroughbred s refusal, even follow ng
the transfer of the business, to give up its appeal of the
sanctions against it. The only other avenue open to Stepping
Stones was to close the business for a period of tine, and then
reapply for a new license, which, froma business standpoint,
was inmpractical, to say the least. Unable to obtain the
necessary |icense, Stepping Stones gave notice that on August
27, 2001, it would no I onger operate the business, wthdraw ng
fromthe agreenment. This litigation followed.

Thor oughbred filed this suit to collect the suns it deened
itself due by virtue of the agreenent, the bal ance of the
purchase price of the vehicle, and | ease paynents on the
prem ses. Stepping Stones counterclai ned, seeking recovery from

Thor oughbred of government rei nbursenent paid to Thoroughbred
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for operating costs while Stepping Stones was running the
center. The trial court conducted a non-jury trial, and found
that the parties contenplated that the sale of the business was
contingent upon the receipt of a |license allow ng Stepping
Stones to operate in its own nane; that Thoroughbred had validly
exercised its option not to withdraw its appeal of the

adm ni strative action, but that that exercise had nade
consunmati on of the sal es agreenent inpossible, and therefore

St eppi ng Stones was excused from performance; that Stepping

St ones had nmade partial paynent for the vehicle, which had been
transferred to Parks, not Stepping Stones; and that Thoroughbred
had breached the agreenent by failing to tender the governnent
rei mbursenents to Stepping Stones.

The judgnent of the court was that Thoroughbred pay to
St eppi ng Stones the sum of $8,038.23 for the governnent
rei nbursenents; that Stepping Stones pay to Thoroughbred the
bal ance due on the vehicle of $3,400.00, and that Stepping
Stones recover that sumfrom Parks. This appeal and cross-
appeal foll owed.

Thor oughbred makes a | engt hy argument couched in terns of
Stepping Stones’ “failure to obtain a daycare |icense” not
excusing its performance under the contract. W recast that
argunment in ternms, as found by the trial court, of whether

Stepping Stones did all it could to ensure the success of the



transaction. The trial court found that it did, and we agree
that the evidence supports this finding.

The evi dence was that there were basically two options open
to the parties to provide for a transition of ownership:
Thor oughbred could withdraw its appeal of the adm nistrative
action against its license, and the |icense could be transferred
to Stepping Stones; or the facility could close for a period of
time and then reopen under a new |license in Stepping Stones’
name. This second proposition would have been a great
di sservice to the center’s clients, and woul d have probably cost
it all, or nost of, its business. Parents needing such services
have to be able to depend upon stable and conti nuous
avai lability of a center; any tenporary interruption, no nmatter
what the cost, is a great inposition on parents and children
alike. This option was not viable. Thoroughbred' s decision not
to withdraw t he appeal was the sole cause of the failure of the
parties’ agreenent. That finding of the trial court is
supported by the evidence, and none of the other argunents
propounded by Thoroughbred has any nerit.

Thor oughbred al so argues that it is not liable to

St eppi ng Stones for any governnent subsidy paynents it received
and then returned to the payor. Again, we disagree. During the
period that Stepping Stones was operating the center under

Thor oughbred’ s |icense, these paynents could only cone to
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Thor oughbred. The parties agreed that Thoroughbred woul d pass
these along to Stepping Stones. For whatever reason,
Thor oughbred deci ded not to honor this agreenment, but to return
certain paynents. Stepping Stones had accrued the costs for
whi ch the paynents were by reinbursenent. It was a violation of
t he agreenment for Thoroughbred not to pass al ong the paynents.
The finding of the trial court is supported by substantia
evi dence.

On cross-appeal, Stepping Stones argues that
Thor oughbred is not entitled to paynent for the vehicle, as it
transferred the van to Parks, not Stepping Stones. W find no
merit to this argunent. The evidence supports a finding that
Parks was the principal of Stepping Stones, and that the
transfer was not unreasonable. Stepping Stones may pursue
recovery from Parks.

The judgnent of the Cark Grcuit Court is affirned.
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