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BEFORE: GUI DUGLI AND M NTON; JUDGES; EMBERTON, SENI OR JUDGE.!
M NTON, JUDGE: Norma Beatty and other nenbers (“the nenbers”)
of the Mel ody Lake Ranch Cub, Inc. (“the Cub”) filed suit in

the Nelson CGrcuit Court to dissolve the Cub. The nenbers

! Senior Judge Thomas D. Enberton sitting as Special Judge by assign-
ment of the Chief Justice pursuant to Section 110(5)(b) of the
Kentucky Constitution and KRS 21. 580.



asserted the Club was a non-profit corporation and that
KRS? 273.330 should govern the dissolution proceedings. The dub
di sagreed claimng instead that it was incorporated under
KRS Chapter 271B. The circuit court agreed with the Cub and
the nmenbers appealed. W agree with the circuit court’s
assessnent and affirm

The Cub’s original articles of incorporation were
filed on February 2, 1967. The stated purpose of the
corporation was to “own and operate a | ake, golf course,
hor seback riding, hunting, fishing, and all types of
recreational facilities . . . .” The articles designated one
cl ass of no par conmmon stock and stated that the corporation
woul d begin with $1,500 in capital.

The C ub al so enacted by-Iaws, which designated as
“menbers” those persons who owned one or nore parcels of |and
within the Cub’' s boundaries. Menbers were to be assessed dues
and fines for use and mai ntenance of the Club’'s roads and
facilities. Each nenber was al so made a shareholder in the Cub
recei ving one share of stock for every $100 of initia
i nvest nent .

On July 23, 1999, several nenbers of the Club filed a
conplaint in Nelson Circuit Court alleging that the C ub was not

fulfilling the purposes for which it was originally

2 Kentucky Revised Stat utes.



i ncorporated. Specifically, the nenbers argued that because of

”

“poor financial conditions,” the Cub was not providing the
recreational facilities it was chartered to provide. The
menbers also clainmed that the Club failed to provide security
and was not properly maintaining the roads within the d ub.
Therefore, the nenbers asserted the Club was “insolvent” and
shoul d be di ssol ved and |i qui dated under KRS 273. 330.

In response, the Club argued that it was not
i nsol vent, that KRS 273.330 was not applicable, and that the
court shoul d eval uate any dissol ution proceedi ngs under
KRS Chapter 271B

The Nelson Circuit Court agreed with the C ub; and on
June 30, 2003, the court entered its findings of fact,
conclusions of law, and order. The court found that any
di ssol ution proceedi ng agai nst the Cub was controlled by
KRS Chapter 271B for three reasons: first, because KRS 273. 160,
et. seqg., apply only to nonstock corporations; second, because
t he Kentucky Secretary of State had issued a Certificate of
Exi stence noting that the corporati on was organi zed and exi sted
under KRS Chapter 271B; and, third, because the Club had filed
federal inconme tax returns each year. So the court concl uded
that the Cub was not a non-profit corporation; and because the

di ssol ution proceedi ngs were inproper under KRS Chapter 271B



the menbers were not entitled to a judicial dissolution.® This
appeal foll ows.

The issue before us on appeal is whether the Club is a
corporation controlled by KRS Chapter 271B or KRS 273. 160,
et. seq., for purposes of dissolution. W believe the Nel son
Circuit Court was correct in holding that the Cub is controlled
by KRS Chapter 271B

The statutes applicable to nonprofit corporations,
KRS 273. 160, et. seq., are, by title, relevant only to
“Nonst ock, Nonprofit Corporations.” A nonprofit corporation is
defined as “a corporation no part of the incone or profit of
which is distributable to its menbers, directors or officers.”?
On the other hand, KRS Chapter 271B controls private, for-profit
corporations. The two statutes provide for very different nmeans
of dissol ution.

The nonprofit corporation provisions in the Kentucky
Revi sed Statutes were not enacted until June 1968, al nost a year
and a half after the Cub’s articles of incorporation were
filed. The nmenbers claimthat had the statutes been enacted

before the Club’s incorporation, the Cub would have been

i ncorporated as a nonprofit corporation. They also claimthat

3 W note that although the court’s initial order was |abeled inter-

| ocutory, an anmended judgnent, entered on July 14, 2003, deened the
order final and appeal abl e.

4 KRS 273.161(3).



because “the corporation has never paid sharehol ders a divi dend”
and because the corporation “was never intended to be a business
entity that creates a profit,” it should be considered a non-
profit corporation by the courts for purposes of this
di ssol ution action.

We di sagree with the nmenbers’ contentions. As the
Nel son Gircuit Court found, KRS 273.160, et. seq., apply only to
“nonst ock” corporations. Cearly, the Club is a “stock”
corporation. This is indicated in both the articles of
i ncorporation and the by-laws. Moreover, the record reveals
that the Club has filed federal incone tax every year. And as
reflected in the Certificate of Existence, the Secretary of
State recogni zes the Club as a corporation “duly organi zed and
exi sting under Chapter 271B.”

VWiile it does appear fromthe record that the C ub
satisfies certain aspects of a non-profit corporation, it is a
corporation controlled by the provisions of KRS Chapter 271B
Therefore, it cannot be considered a non-profit corporation for
pur poses of dissolution proceedings. The decision of the Nel son
Crcuit Court is affirned.
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