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QU DUG.lI, JUDGE. Damar A. Horton appeals from an opinion and

order of the Jefferson Circuit Court denying his notions to

vacate, set aside or correct a sentence pursuant to RCr 11.42

and to nodify the judgnment pursuant to CR 60.02(f). W affirm
Horton was indicted by the Jefferson County grand jury

in April, 1997, on two counts of first degree trafficking in a

controll ed substance (schedule Il cocaine). According to the



record, the charges arose when Horton was found to be in
possessi on of cocai ne and several weapons. He entered into a
pl ea agreenment with the Commonweal th, and on April 23, 1997,
pl eaded guilty. He was sentenced to serve ten years on count
one and five years on count two, to be served concurrently for a
total sentence of 10 years. The sentence was w thheld and
Horton was placed on probation for five years beginning on July
17, 1997. The record indicates that Horton violated the terns
of his probation, and on July 5, 2002 he was ordered to serve
the ten year sentence.

On May 30, 2003, Horton filed notions in Jefferson
Circuit Court to vacate, set aside or correct the judgnent
pursuant to RCr 11.42 and to nodify his sentence pursuant to CR
60.02(f). As a basis for the notions, he maintained that he
recei ved ineffective assistance of counsel when counsel did not
adequately investigate the consequences of Horton’s crinmes. He
argued that because of the ineffective assistance, his guilty
pl ea was not made knowi ngly, voluntarily, and intelligently. He
requested an evidentiary hearing on the notions, and sought an
order vacating, setting aside or correcting the judgnment, or in
the alternative nodifying his sentence.

The trial court considered Horton's notions w thout a
hearing, and on July 2, 2003, rendered its opinion and order

denying the notions for relief. As a basis for the order, the



court determned fromthe record that Horton had full know edge
of the consequences of his crinmes and that he understood the
judgnment. The court concluded that Horton’s counsel properly
advi sed himthat he could receive up to thirty years in prison
if the sentence was enhanced pursuant to KRS 218A. 992 (because
firearns were present), and that this advice did not overstate
the potential penalty. The court al so determ ned that Horton
was not entitled to CR 60.02 relief, and that a hearing was not
necessary as the issues could be resolved fromthe record. This
appeal foll owed.

Horton now argues pro se that the trial court
commtted reversible error in denying his notions for relief.
He clains that his rights under the 6th and 14th Amendnents to
the United States Constitution and Section 11 of the Kentucky
Constitution were violated when his trial counsel inproperly
advised himthat if the crimnal charges proceeded to trial, he
coul d receive an enhanced sentence of up to thirty years in
prison. Horton argues that but for this assertion by his
counsel, he would not have entered a plea of guilty and accepted
a ten year sentence. He nmaintains that the trial court was
m staken in its belief that a trial could have resulted in a
sentence of up to 30 years in prison, and argues that such a

sent ence woul d have been viol ative of the prohibition agai nst



doubl e jeopardy. He also argues that the court erred in ruling
on the notions wthout the benefit of a hearing.

We have exam ned the witten argunents, the record,
and the law, and find no error. The corpus of Horton’s claim of
error is that the trial court inproperly concluded that his
trial counsel acted properly in advising Horton that he could
receive up to a thirty year sentence if the matter went to
trial. W do not find this argunent persuasive. KRS 218A. 992
st at es:

(1) O her provisions of | aw notw thstandi ng,

any person who is convicted of any violation

of this chapter who was at the tinme of the

comm ssion of the offense in possession of a

firearm shall:

(a) Be penalized one (1) class nore

severely than provided in the penalty

provi sion pertaining to that offense if

it is a felony; or

(b) Be penalized as a Class D felon if

t he of fense woul d ot herwi se be a

m sdeneanor.
Horton was charged with two counts of trafficking in a
controll ed substance in the first degree in violation of KRS
218A. 1412, a Cass C Felony. A Cass C felony is punishable by
a sentence of no less than five years and no nore than ten
years. By operation of KRS 218A. 992, the conm ssion of the

offense with a firearm changes the classification, for purposes

of sentencing, fromCass Cto Class B. Class B felonies are



puni shabl e by sentences of not |ess than ten years nor nore than
twenty years.

Thus, if Horton went to trial and was found guilty,
and if his sentence was enhanced by operation of KRS 218A. 992,
he coul d have been sentenced to two consecutive terns of twenty
years each. His counsel properly advised himof this
possibility. Counsel stated to the trial judge that the
avoi dance of the possibility of the sentencing enhancenent was
the basis for accepting the plea. Not only does this advice not

run afoul of the two-prong test set forth in Strickland v.

Washi ngton, 46 U S. 668, 104 S. Ct. 2052, 80 L.Ed.2d 674 (1985),
counsel was duty-bound to fully advise Horton of all possible
outcones if the matter proceeded to trial. |d.

As the trial court and the Commonweal th properly note,
the trial court conducted a colloquy with Horton inform ng him
of his rights and the consequences of a guilty plea. He stated
that he understood the effects of such a plea, and signed the
“notion to enter guilty plea” formstating that he understood
t he proceedi ngs, was satisfied that counsel was fully inforned
about the case, and was satisfied with the advice he received.

These affirmations carry a strong presunption of verity.

Bl ackl edge v. Allison, 432 U S. 63, 97 S.C. 1621, 52 L. Ed. 2d

136 (1977).



Lastly, we cannot conclude that Horton was entitled to
a hearing on his notions. Were the notions may be resol ved by
reference to the record, no hearing is required. @ ass v.

Commonweal th, Ky., 474 S.W2d 400 (1971). The record reveals

that Horton was charged with two Cass C felonies, and that he
could have received a sentence based on an enhancenent to C ass
B felonies. This goes to the heart of his notions for relief,
and the trial court properly so ruled.

For the foregoing reasons, we affirmthe opinion and

order of the Jefferson Grcuit Court denying Horton’s notions

for relief.
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