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McANULTY, JUDGE: Wl lie Elkins (hereinafter appellant) appeals
the order of the Pike Circuit Court which denied his notion to
wthdraw his guilty plea. Appellant alleges that the plea
agreenent was breached by the Commonweal th’s presentation of

evi dence at sentencing in spite of the Comonweal th’s agreenent
not to oppose probation. Appellant states that justice requires

that he be allowed to wthdraw his plea. W have reviewed the



record surrounding the plea' and we affirmthe decision of the
court to deny the notion to w thdraw

Appel l ant entered a guilty plea to assault in the
second degree. The terns of the plea agreenent were that the
Commonweal th woul d recomend seven years to serve with “no
position on probation.” The trial court entered a judgnent on
the guilty plea finding that appellant’s plea was voluntary. It
recorded the Commonweal th’s sentence recomendati on, including
that the Commonweal th took no position on probation. The court
set a date for sentencing foll ow ng preparation of the
presentence investigation report. At the sentencing hearing on
July 1, 2003, the court denied appellant probation for the
reason that it would unduly depreciate the seriousness of the
crime. The court sentenced himto confinenment in the
penitentiary for a maxi numterm of seven years in accordance
with the plea agreenent.

Appel | ant soon after filed a notion to withdraw his
pl ea, vacate the judgnent and set the matter for a jury trial.
Appel I ant al |l eged that the Comonweal th breached its agreenent
to take no position on probation. Appellant cited a statenent

made by the Commonweal th’s Attorney, Ron Burchett, in a

! The Conmonweal th argued that appellant failed to include a videotape of the
sentencing hearing in the record, which precluded review However, we
observed that appellant properly designated the videotape of the hearings as
part of the record on appeal, and it was erroneously omitted. The videotape
was nmade part of the record we revi ewed.
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newspaper article that he “woul d oppose probation at the June
sentencing” in appellant’s case. Appellant’s notion noted that
at the sentencing hearing the Conmonweal th presented pictures of
the victims injuries following the assault. Appellant asserted
that the Commonwealth called a wwtness to read letters in
opposition to probation. Appellant argued that these actions
viol ated the plea agreenent. The trial court denied the notion
to wwthdraw the guilty plea, and this appeal foll ows.

Appel l ant first argues that he did not understand the
pl ea, his counsel did not adequately advise himbefore his plea
and he woul d have gone to trial because he had a neritorious
defense. W find no indication that appellant raised these
i ssues below, and so these assertions do not afford a basis for
relief. Mreover, the trial court found the plea to have been
voluntarily made at the plea hearing.

Next, appellant believes that the Commobnweal th
circunvented its agreenent not to oppose probation by presenting
victiminpact evidence at the sentencing hearing. Appellant
further challenges the victiminpact evidence on the grounds
that the victimhinself did not testify or submt docunentary
evi dence at the hearing.

We do not share appellant’s belief that the
Commonweal th violated its agreenment at the sentencing hearing.

First and forenost, we believe the Conmonweal th upheld its
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prom se not to take a position on probation by expressly

inform ng the court of that position. Wod v. Commonweal t h,

Ky., 469 S.W2d 765 (1971). The trial court’s witten judgnent
shows that the court was aware of the agreenent and the
Comonweal th’s stance. It is of no consequence that the
Commonweal th Attorney said sonmething different in the news
medi a, since his office in actual fact took no position in the
trial court.

As for the pictures submtted by the Commonwealth to
the court, appellant has not convinced us that this was a
violation of the Commonwealth’s prom se. The Commonweal th on
appeal relies on KRS 532.055 as allow ng the Conmonwealth to
of fer any evidence during the sentencing hearing that is
rel evant to sentencing, but that statute has no application to
the case at bar as it specifically pertains to jury sentencing.
Nevert hel ess, we agree that it is appropriate and necessary for
the court to be informed of the nature of the crine prior to
sentenci ng. The Commonweal th’s promse as to its probation
recommendati on does not preclude its addressing the nature of
the crime at the hearing. Moreover, we note that the
Commonweal th sinply submitted the photographs w thout
el aborati on.

The victiminpact evidence certainly did not violate

the agreenment. The Commonweal th’s stand on probation, or any

-4-



other condition in a plea agreenent, does not affect the rights
of the victimestablished in KRS 421.500 et seq. A victimhas
ri ghts independent of the Conmmonweal th and may assert an

obj ection regardl ess of the Comonweal th’s position. WIson v.

Commonweal th, Ky. App., 839 SSW2d 17, 21 (1992). 1In this case,

as in Wlson, the victimwas not nmade a part of the plea
agreenent and thus could not be bound by it. The victiminpact
evi dence in opposition to probation did not breach the
Commonweal th’ s agreenent to take no such position.

Appel I ant additionally conpl ains that the person who
spoke at the sentencing hearing was the wife of the crinme victim
rather than the victim when there is no provision for such
evi dence under KRS 421.500. Wile we agree that there is sone
qguestion whether a victims relative may testify at a sentencing
hearing instead of the victim we do not believe appellant
adequately preserved this issue. KRS 421.500 defines a victim
as “an individual who suffers direct or threatened physical,
financial, or enotional harmas a result of the conm ssion of a
crime . . ..” W find no express provision in KRS 421.500 for
all owi ng the spouse of an assault victimto act under the
statute for the purpose of delivering victiminpact evidence at
the sentencing hearing. Nevertheless, appellant did not object

during the sentencing hearing when the victinis wife read



| etters she and her daughter had witten. Thus, this issue was
not preserved.

Furt hernore, appellant has not shown that if he had
tinmely objected, he would have been entitled to withdraw the
guilty plea. A defendant who has pled guilty nay nove the tria
court to withdraw his guilty plea, pursuant to RCr 8.10, and the
trial court may as a matter of discretion grant or deny the

notion. Bronk v. Conmonwealth, Ky., 58 S.W3d 482, 486 (2001).

When the court denies the defendant’s notion to withdraw the
plea, the reviewing court will not reverse unless the tria
court has abused its discretion. 1d. at 487. W find no abuse
of discretion. Appellant was sentenced in accordance with the
pl ea agreenent and the Commonweal th’'s sentenci ng reconmendati on.
Appel | ant was not assured of receiving probation but was only
afforded the chance to argue for it without the Commobnweal th
arguing against it. Appellant voluntarily pled guilty and his
pl ea agreenent was followed, and so we affirmthe order of the

trial court denying the notion to withdraw his guilty plea.
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