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TACKETT, JUDGE: Kenneth David appeals fromthe order of the
Boone Circuit Court revoking his conditional discharge for
several counts of theft relating to dishonored checks witten to
t he Kentucky Revenue Cabinet for taxes owed. David agreed to
plead guilty to eight m sdeneanor counts, for which he received
a sentence of twelve nonths conditionally discharged for two
years. A nmonth after the expiration of the two-year period, the
Commonweal t h sought revocation of his conditional discharge for

failure to pay restitution. David argues on appeal that the



court lacked jurisdiction to revoke his conditional discharge
because the two-year period expired before the Comonweal t h
sought revocation. W agree and reverse.

The final judgnment and sentence contains the follow ng
| anguage: "Upon conpl etion of the above-described conditionally
di scharged period, the Defendant will be finally discharged
provi ded he has conplied with the above conditions, provided no
warrant is pending against him and provided his conditiona
di scharge has not been revoked." The conditions referred to
i ncl uded paynent of restitution at the rate of not |ess than
$1,500 per nonth for thirty-six nonths. Before the two-year
period expired, David s business, a restaurant in the Northern
Kent ucky- Greater Cincinnati Airport, was forced to close as a
result of reduced air traffic in the wake of the terrorist
attacks of Septenber 11, 2001. The period expired on April 11,
2003, and the notion to revoke was not filed until April 29,
2003. The court held that it had continuing jurisdiction over
Davi d because Kentucky Revised Statute 533.020(4) allows the
court to extend a period of conditional discharge "at any tine".
Thi s appeal foll owed.

This is a close case, involving two plausible
interpretations of the law. The interpretation offered by David
is that the conditional discharge period acts as a date before

which the court nmust act if it intends to extend the period of
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condi tional discharge or revoke the conditional discharge
altogether. Since the Commonweal th did not request revocation
before that date, David argues, the court lost its jurisdiction
to revoke his conditional discharge because the period expired
with no action fromthe Commonweal th or court. The Commonweal th
argues in response that because the agreed-upon restitution was
for a period |onger than the conditional discharge period, the
intent of the parties to the plea bargain agreenent was that the
court would retain jurisdiction beyond the two-year period
stated in the order. This situation is unusual and we are

wi t hout gui di ng Kentucky precedent interpreting the statute the
court relied on. That statute does say that the court may
shorten or extend the period "at any tine", but it does not
specifically authorize a court to revoke probation or

condi tional discharge after the expiration of the period. In
fact, the particular section the court relied on does not
directly deal with revocation at all, only with extension or
contraction of the period. W also note that the court would
not have been able to extend the period under that statute,
which imts the period of conditional discharge for a

m sdeneanor to two years, including any and all extensions. At
the outset, the proposition that the parties had sonehow agreed
that the court would have jurisdiction beyond the two-year

period rests on shaky ground, because it woul d appear that such
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an agreenent is contrary to the statute's plain |anguage. Under
prior |aw, Kentucky held to the view that probation could be
revoked after the period expired if the proceedi ngs were

initiated before the date, but not after. See Gossett V.

Commonweal th, Ky., 384 S.W2d 308 (1964). Sone ot her

jurisdictions have held that a court retains jurisdiction for a
reasonable tinme to revoke probation or conditional discharge for
a violation occurring during the probation period. See
general ly, 13 ALR 4'" 1240 §3.

For us, the deciding factor is that this situation was
easily avoidable if the Cormonweal th had acted in a tinely
fashion, or if the Cormonweal th had set a review date before the
expiration of the period. Due to the |arge anount of
restitution to be paid, approxinmtely $35,000, it was
contenplated by the parties that the restitution period would be
three years, even though the order set the conditional discharge
period at two years, the statutory maxi nrumfor a m sdeneanor
The | ast paynent nmade by David was February 8, 2002; he paid a
total of $13,500 in restitution before his business closed. W
can discern no reason for the delay of over 14 nonths between
the |l ast paynent of restitution and the Commonweal th seeki ng
revocation of the conditional discharge. Wile we are reluctant
to reward a wongdoer, we also are reluctant to rescue the

Commonweal th froma problemof its own making. Therefore, we
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hold that the court lost jurisdiction to revoke the conditiona
di scharge through inaction before the expiration date in the
court's order. W nust also note that nothing in this opinion
prevents the Revenue Cabinet fromseeking a civil renmedy to
collect the noney it is owed.

For the foregoing reasons, the judgnent of the Boone

Circuit Court is reversed with directions to discharge David's

sent ence.
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