RENDERED: Decenber 3, 2004; 2:00 p.m
NOT TO BE PUBLI SHED

Conunomuealth Of Kentucky

Court of Appeals

NO. 2003- CA-001637- MR

DAVI D NUNN APPELLANT

APPEAL FROM MARI ON ClI RCUI' T COURT
V. HONCRABLE DOUGHLAS M GEORGE, JUDGE
ACTI ON NO 02-Cl-00232 AND 03-Cl -00157

CARCLI NE MUDD; LOLA COX; DAVID E
GRI BBI' NS; AND RHONDA TUNGATE APPELLEE

CPI NI ON
AFFI RM NG

Kk Kk KK Kk kK
BEFORE: BARBER, McANULTY, AND M NTON, JUDGES.

McANULTY, JUDGE: David Nunn, an inmate of the Marion Adjustnment
Center, had a hearing before the prison’ s adjustnment commttee
on three separate charges against him possession of a
controll ed substance, tattooing self or allowing self to be

tatt ooed, and possession of tattooing paraphernalia. The
proceedi ngs resulted in findings of guilt and revocati on of good
time credits by the adjustnent comrittee. Nunn filed two

petitions for declaration of rights in the Marion Crcuit Court



al | egi ng he was deprived of his due process rights in the
proceedi ng. The petitions were consolidated by the Court since
t hey concerned the sane disciplinary proceeding.

Nunn alleged in his petition that when the adjustnent
commttee found himaguilty of possession of a controlled
substance, the chain of custody was not properly docunented and
the field test was insufficient. He alleged he was subjected to
an unl awful search. He alleged there was no evidence to support
the finding that he was guilty of the offense of tattooing self
or allowng self to be tattooed, and insufficient evidence to
concl ude he was guilty of possession of tattooing paraphernalia.
We agree with the court that Nunn was not deni ed due process,
and so we affirm

The full panoply of rights due a defendant in a
crimnal prosecution does not apply in prison disciplinary

proceedi ngs. Stanford v. Parker, Ky. App., 949 S.W2d 616, 617

(1996); Wolff v. MDonnell, 418 U S. 539, 556, 94 S. . 2963,

2975, 41 L. Ed. 2d 935 (1974). The requirenents of due process
are satisfied if “sone evidence” supports the finding of guilt
by the prison disciplinary board. Stanford, 949 S.W2d at 617,

citing Superintendent, Mass. Corr. Inst., Walpole v. H Il , 472

U S. 445, 456, 105 S. C. 2768, 2774, 86 L. Ed. 2d 356 (1985).
Prison disciplinary proceedings are afforded a | ess stringent

evidentiary standard under the constitution due to the highly
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charged at nosphere of a prison and the need of admi nistrators to
often act swiftly under exigent circunmstances. Hll, 472 U S
at 456, 105 S. . at 2774.

Nunn argues that the search which reveal ed the

”

contraband was “suspicious,” since it was perfornmed after he was
taken away to the nmedical unit. The court below correctly held
that officers followed Correction Policy and Procedure 9.8,

which only requires that cell or inventory searches be done with

the inmate present if possible. The search was conducted under

established practice within the institution. Nunn does not
identify any violation of his rights.

Nunn next conplains that the chain of custody was not
established, and the scientific test done on the contraband was
invalid. Nunn cites Corrections Policy and Procedure 9.8 which
requires a chain of custody formbe filled out and the evidence
be kept in a secure place until final disposition. The tria
court found that there was a sufficient chain of custody shown
as to the testing of the marijuana. The court found that
O ficer Cox observed Nunn place sonething in a ball cap next to
the bed area. Lieutenant Wthrow conducted a search and found
t hree bags of suspected marijuana. Lieutenant Wthrow handed
the bags to Captain HIl. H Il took the marijuana to a contro

center where it was field tested and shown to be narijuana.



Wiile there is a chain of custody formincluded as an
exhi bit below, Nunn argues it is insufficient as it was created
after the test was conpleted rather than as the incident
unfol ded, and it was not provided to himuntil the case went to
the circuit court. The trial court did not address the question
of whether the chain of custody formwas sufficient, but nerely
found that the chain of custody evidence could be relied on. W
find this was proper.

The question is whether there was sonme evidence to
support the disciplinary decision in order to satisfy due
process standards. The officers testified as to the conplete
chain of custody of the marijuana prior to its testing, and so
it was shown to have been reliably connected to Nunn. W do not

find Byerly v. Ashley, Ky. App., 825 S.W2d 286 (1991), cited by

Nunn, to be on point. |In that case the evidence was sent out of
the facility and had not been properly docunented. This Court
concluded that the |ack of records did not satisfy the

requi rement that the evidence “at |east be reliable.” 1d. at
288. In the case at bar, the testing was done on the site and
there was no period of delay between collection and testing in
whi ch the evidence was unaccounted for. The evidence was thus
reliable.

We do not find any due process violation when Nunn

went before the adjustnent comrittee without having received a
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copy of the chain of custody form In prison disciplinary
proceedi ngs, due process requires only that witten notice of
the charges be given to the inmate, that there be a witten
statenment by the factfinders as to the evidence relied on and
any reasons for disciplinary action, and the inmte be all owed
to call wi tnesses and present docunentary evidence when
permtting this will not be unduly hazardous to institutiona
safety or correctional goals. WlIff, 418 U S 539, 563-566, 41
L. Ed. 2d 955-956. Nunn is not entitled to any relief since the
fact that the Corrections Policy and Procedure called for a
chain of custody form does not confer additional due process
rights on him Additionally, Nunn does not convince us that the
field test cannot be relied on as “sone evidence” of guilt in
the prison setting. There was no due process violation.

As to the tattooi ng charge, Nunn argues on appeal that
the nurse stated on the date of the incident that she coul d not
tell whether Nunn’s tattoos were fresh. Nunn argues that he
showed his tattoos to the adjustnent conmmttee nenbers and none
could tell whether the tattoos |ooked fresh or not. Nunn seens
to believe that this disposes of the charge. However, the
commttee below cited a statenent by the nurse that Nunn had a
tattoo which had not been noted on his adm ssion form and that

the tattoo appeared fresh. This is certainly reliable evidence



that he had commtted the offense of tattooing while at the
facility. Therefore, there was no due process violation.

Nunn al so conplains that the alleged tattoo
par aphernalia were nmerely art drawi ngs not prohibited by the
Departnent of Corrections, and argues the simlarity in
appearance was coincidental. W agree with appellees that the
Marion Adjustnent Center had authority to interpret the
regul ati ons forbidding tattooi ng paraphernalia as prohibiting
draw ngs such as Nunn possessed whi ch appeared to be intended as

a guide in tattooing. Commonweal th, Cabinet for Health Services

v. Famly Honme Health Care, Inc., Ky. App., 98 S.W3d 524

(2003) (agency’s interpretation of its own regulations is
entitled to deference on judicial review). Nunn fails to
recogni ze that the simlarity of pattern, which he admts, to
his tattoos is sufficient to satisfy the “sone evidence”
standard that the drawi ngs were used for tattooing purposes.
There was no due process violation.

W affirmthe order of the Marion Circuit Court which

deni ed the petitions for declaration of rights.
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