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JOHNSON, JUDGE: Janes Ray Ludw ck has appeal ed from an order
entered by the Taylor Crcuit Court on July 17, 2003, which
denied his pro se notion, pursuant to ROr! 11.42, to vacate, set
aside, or correct his five-year sentence, w thout holding an
evidentiary hearing. Having concluded that the record

conclusively resolves all of Ludwick’s clains, we affirm

! Kentucky Rules of Crimnal Procedure.



On February 5, 2002, Ludw ck was indicted by a Tayl or
County grand jury on the charges of rape in the first degree,?

sexual abuse in the first degree,?

and being a persistent felony
of fender in the second degree (PFO11).* The Conmmonweal t h
entered into a plea agreenent with Ludw ck, which recommended,
i n exchange for Ludw ck pleading guilty to sexual abuse in the
first degree, that he receive a sentence of five years, probated
for five years. According to the terns of the agreenent, the
rape in the first degree and PFO Il charges were di sm ssed.
Further, Ludw ck was required to conplete a state approved
sexual offender treatnent program to have no contact with the
victimor her inmmediate famly, and to pay all court costs.

On May 7, 2002, the trial court accepted Ludw ck’s
guilty plea pursuant to his agreenment with the Conmonweal t h.
Prior to the entry of the guilty plea, the trial court asked
Ludwi ck’ s counsel if he had fully explained to Ludwi ck the terns
of the plea agreenent, his constitutional rights, and the
factual basis for the guilty plea. Ludw ck’s counsel answered
affirmatively. A lengthy discussion then ensued between the

trial court and Ludwi ck in which Ludwi ck stated that he w shed

to plead guilty to the charge of sexual abuse in the first

2 Kentucky Revised Statutes (KRS) 510.040.
® KRS 510. 110.

4 KRS 532.080(2).



degree in reliance on the offer made by the Commonweal th. The
trial court infornmed Ludwi ck that by entering a guilty plea, he
woul d wai ve several of his constitutional rights. The trial
court then reviewed each of the rights Ludw ck woul d wai ve by
entering into a plea agreenent. Followi ng this colloquy, the
trial court accepted Ludwi ck’s plea and determi ned that his plea
was entered voluntarily and intelligently. Sentencing was

post poned until the office of probation and parole prepared a
pre-sentence investigation report and a conprehensive, sexua

of f ender eval uati on.

At the sentencing hearing, held on June 18, 2002, the
Commonweal th’s Attorney stated that after review ng Ludw ck’s
sexual offender evaluation, she did not believe the trial court
woul d accept the recomended sentence which included probation.
After its review of the sexual offender report which indicated
that Ludwi ck had a high risk for recidivism the trial court
refused to probate Ludw ck’s sentence, but stated that a
sentence inposing five years’ inprisonment would be acceptabl e.
The trial court gave the parties an opportunity to confer about
the nodified terms, and after a 30-m nute conference with his
attorney Ludw ck accepted the nodified terns and agreed to a
sentence of five years’ inprisonment.

When the hearing resumed, Ludw ck’s counsel nade

reference to the option of proceeding to trial on one occasion,
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and the trial court referred to going to trial four separate
times. During the discussion, Ludw ck’s attorney asked Ludw ck
if he agreed to the ternms of the new plea agreenent. Ludw ck
nodded his head affirmatively, despite the nunmerous references
of having a trial, and stated that he intended to plead guilty.
Prior to inposing a sentence, the trial court asked Ludw ck if
he needed additional tine to speak with his attorney before he
was sentenced. Ludwi ck replied that he and his attorney had
spoken extensively and that he did not need to confer with him
further. The trial court then sentenced Ludwi ck to serve five
years for the conviction of sexual abuse in the first degree.
The trial court entered its judgnent and sentence on June 21,
2002.

On Novenber 7, 2002, Ludwick filed a pro se notion and
affidavit for shock probation and a notion to conpel enforcenent
of the original plea agreenment. In his notion, Ludw ck cl ai ned
that he could not obtain admttance in the sex offender
treatment program as required by the terns of the plea
agreenent, unless he was probated because he had conpleted a
simlar programin 1990. The trial court denied his notion in
an order entered on April 9, 2003.

On June 23, 2003, Ludwick filed a pro se notion to
vacate, set aside, or correct his sentence, pursuant to RCr

11. 42, and requested an evidentiary hearing. In his RCr 11.42
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notion, Ludw ck clainmed that he was denied effective assistance
of counsel “when his defense counsel and the Comonweal t h[’ s]
Attorney coerced himinto entering into a plea agreenent with
the prom se of probation with terns set by the court within the
pl ea agreenent, then both, the Commonweal th[‘s] Attorney and the
judge were allowed to ‘[w]lelsh on this plea agreenent’ after the
j udge had reviewed and approved the witten and signed pl ea

agr eenent ”

Ludwi ck al so clainmed that his defense counsel was

i neffective, whereby his guilty plea was not entered
intelligently, know ngly, and voluntarily. Ludw ck clainmed that
his counsel was ineffective “due to the follow ng, but not
l[imted to[ ] (a) [l]ack of preparation, (b) lack of [an]
adequate investigation, (c) failed to interview prospective

wi tnesses, (d) failed to study the facts regardi ng the Myvants
crimnal past, (e) failed to challenge the indictnent, (f)
failed to question or investigate Det. David Tucker’s

i nvol venent into his investigation and obtaining the victims
statements[ ] (g) [flailed to interview M. Kevin Dew, MD, the
doctor who performed the evaluation on the victim and who is
also the victims famly doctor[ ] (h) failed to request an
[e]xpert in the field of sexual abuse, (i) failed to file any
type of pretrial notions, and failed to object to the governnent

being allowed to welsh of its plea agreenent, (j) and further
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failed to informthe Mywvant of the true consequences of his
guilty plead [sic].” On July 17, 2003, the trial court denied
Ludwi ck’s RCr 11.42 notion w thout holding an evidentiary
hearing. This appeal followed.

Under RCr 11.42(5), an evidentiary hearing is required
only if there is an issue of fact which cannot be determ ned on
the face of the record.®> “Wiere the novant’'s allegations are
refuted on the face of the record as a whole, no evidentiary
hearing is required.”®

In Ludwi ck’s notion, he alleged that the Commonweal t h
"wel shed" on its agreenent by wi thdrawing the offer he relied
upon when entering his guilty plea. This is not an accurate
statenment concerning the facts and circunstances of this case.
The record clearly shows that the Conmonweal th stood by its plea
bargain, but the trial court chose not to follow the recommended
sentence contained in the agreenent. A trial court’s acceptance
or rejection of a guilty plea is controlled by RCr 8.10, which
provides, in relevant part as foll ows:

If the court rejects the plea

agreenment, the court shall, on the record,

informthe parties of this fact, advise the

def endant personally in open court

that the court is not bound by the plea.
agreenent, afford the defendant the

> Stanford v. Commonweal th, 854 S.W2d 742, 743-44 (Ky. 1993).

6 Sparks v. Conmonweal th, 721 S.W2d 726, 727 (Ky.App. 1986) (citing Hopewel |
v. Commonweal th, 687 S.W2d 153, 154 (Ky.App. 1985)).




opportunity to then withdraw the plea, and
advi se the defendant that if the defendant
persists in that guilty plea the disposition
of the case may be |l ess favorable to the

def endant than that contenpl ated by the plea
agr eement .

The court can defer accepting or
rejecting the plea agreenent until there has
been an opportunity to consider the
presentence report.

In Kennedy v. Commonweal th,” this Court stated:

court

The | anguage of RCr 8.10 is clearly
mandatory and requires a court to permt a
defendant to withdraw a guilty plea if the

rejects the plea agreenent. W

recogni ze that the trial court has ultimte
sentencing authority and that it is not
bound by the plea negotiations of the
Commonweal th or the plea bargain itself.

However ,

RCr 8. 10 does not usurp nor does it

infringe upon this discretionary power. The
rul e does not require the trial court to
“rubber stamp” plea agreenents; the decision
to accept or reject the plea agreenent
remai ns the sole province of the trial

court.
court to afford the defendant the
opportunity to withdraw his plea when and if
the court elects to deviate fromthe plea
agreenent [citation omtted].

However, RCr 8. 10 does require the

In this case, pursuant to RCr 8.10 the trial court

accepted Ludwi ck’s guilty plea after making the determ nation

that it was voluntarily entered, but it reserved sentencing

Ludwi ck unti |

after a pre-sentence investigation report and a

sexual offender evaluation were prepared. Fromreview ng the

entire record,

it

is apparent that Ludw ck’s argunent that the

7 962 S.W2d 880, 882 (Ky.App. 1997).



Commonweal th “wel shed” on its agreenent is without nerit because
the trial court provided Ludw ck the opportunity to discuss the
situation with his attorney and to reject the terns of the
nodi fi ed sentence.

Ludw ck al so argues that his counsel was ineffective,
and due to that ineffectiveness his plea was not know ngly,
intelligently, and voluntarily entered. Wen this Court
anal yzes a claimof ineffective assistance of counsel, the two-

prong standard set forth in Strickland v. Washington,® is

applied. However, the second prong of the test in Strickland is

replaced with the standard provided in Hill v. Lockhart,® when a

claimalleging ineffective assistance is asserted after a guilty
plea is entered. To prevail on a claimof ineffective

assi stance of counsel on a guilty plea, the claimnt nust first
show t hat counsel’s performance was deficient relative to
current professional standards, and secondly, but for this
deficient performance, there is a reasonable probability that

t he clai mant would not have pled guilty and woul d have insisted

0

on going to trial.' It has |long been recognized that advising a

8 466 U.S. 668, 104 S.C¢. 2052, 80 L.Ed.2d 674 (1984).
® 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985).

0 111, 474 U.S. at 59. See also Taylor v. Conmonweal th, 724 S.W2d 223, 226
(Ky. App. 1987); Sparks, 721 S.W?2d at 726.




client to plead guilty to reduced charges to obtain a | esser
sentence is not ineffective representation. !

In this case, Ludwi ck faced a potential sentence of
ten to 20 years on the charge of rape in the first degree, and
one to five years on the charge of sexual abuse in the first
degree. Pursuant to the PFO Il charge, the Iength of Ludw ck’s
sentence coul d have been enhanced to life inprisonnent. The
pl ea agreenent obtained by Ludw ck’s counsel dismni ssed the
charges of rape in the first degree and PFO |1, leaving only the
charge of sexual abuse in the first degree. Thus, by entering
into this plea agreenent, the maxi num sentence Ludw ck coul d
receive for the charges against himwas five years’ inprisonnent
instead of a possible life sentence. Wthout any support for
his bare allegations of ineffective counsel, Ludw ck’s clains
nmust be rejected on the face of the record.

Ludwi ck al so clains that because of his counsel’s
i neffectiveness, he was precluded fromentering the plea
agreenment intelligently, know ngly, and voluntarily. Pursuant

to Boykin v. Al abama,'® for a trial court to accept a guilty

plea, it nust neet the sane standard that applies when an

accused wai ves counsel. Therefore, in order to accept a guilty

1 Osborne v. Commonweal th, 992 S.W2d 860, 864 (Ky.App. 1998)(citing
Cormonweal th v. Canmpbel |, 415 S.W2d 614, 616 (Ky. 1967)).

12305 U.S. 238, 89 S.C. 1709, 23 L.Ed.2d 274 (1969).



pl ea, the court nust determ ne that the accused “intelligently
and understandi ngly” entered the plea.'® Thus, the record nust
reflect that the accused, upon entering a guilty plea,

know ngly, intelligently, and voluntarily waived severa
protected constitutional rights.' “The validity of a guilty
pl ea depends ‘upon the particular facts and circunstances .

i ncl udi ng the background, experience, and conduct of the

accused. ' "

The determ nation that a plea is valid is not nade
t hrough specific key words spoken at the tine the plea was
entered, instead the validity is determ ned after assessing the
totality of the circunstances surrounding the entry of the
pl ea. 16

In the instant case, the trial court engaged in
sufficient dialogue with Ludw ck to ensure that he understood
the constitutional rights he was waiving. Prior to his pleading
guilty on May 7, 2002, Ludw ck stated, during a |engthy
di scussion, that he wished to enter a guilty plea in reliance on
t he Conmonweal th’s recommendation. The trial court reviewed

each of Ludwi ck’s rights, including his right to a jury trial,

his right against self-incrimnation, his right to cross-exam ne

13 Boykin, 395 U.S. at 242.
¥ 1d. at 243.

15 Kotas v. Commonweal th, 565 S.W2d 445, 447 (Ky. 1978) (quoting Johnson v.
Zerbst, 304 U S. 458, 464, 58 S.Ct. 1019, 1023, 82 L.Ed. 1461 (1938)).

% 1d. at 447(citing Brady v. United States, 397 U.S. 742, 749, 90 S.Ct. 1463,
25 L. Ed. 2d 747 (1970)).
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adverse witnesses, his right to present testinony on his behalf,
and his right to appeal his conviction. Ludw ck voluntarily

wai ved each of these rights. Cearly, the trial court satisfied
the requirenments in Boykin, and prior to accepting Ludw ck’s
guilty plea properly determ ned that he had intelligently and
voluntarily waived his rights.

Accordingly, since Ludwi ck has failed to raise a
genui ne issue as to a material fact which cannot be determ ned
on the face of the record, he was not entitled to an evidentiary
hearing. Therefore, the trial court did not in err in denying
Ludwi ck’s RCr 11.42 notion w thout holding an evidentiary
heari ng.

For the foregoing reasons, the order of the Tayl or

Crcuit Court is affirned.
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