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BEFORE: BUCKI NGHAM DYCHE, AND SCHRODER, JUDGES.

SCHRODER, JUDGE: Jami e Danielle Gimm (Ginmm appeals her
conviction for one count of assault in the second degree;?
operating a notor vehicle while under the influence of substance

which inpairs driving ability, first offense;? and possession of

1 KRS 508. 020.
2 KRS 189A. 010( 1) (c).



marijuana,® based on a plea which she tried to withdraw prior to
the entry of a final judgnent. The trial court has the
di scretion to allow a defendant to withdraw her guilty plea and
we believe the trial court did not abuse its discretion. Hence
we affirm

On Novenber 1, 2000, Gimmwas the driver of a car
whi ch hit anot her vehicle head-on. The driver of the other car,
John Bl ackburn, received a broken | eg. A passenger in
Bl ackburn’s car, Janie Salyer, broke her collar bone. The
investigating officer arrested Gimm noting in the uniform
of fense report that the suspect’s car “snelled strong of
Mari j uana. Suspects car would knock you down with the snmell OF
FRESH BURNED MARI JUANNA.” Al so, the officer noted, “MARI JUANNA
C garette & seeds Found in CAR” Ginmmwas charged with DU
KRS 189A. 010(1) (d), which provides, “While under the conbined
i nfluence of al cohol and any ot her substance which inpairs one’s

driving ability; Gimm was al so charged with possession
of marijuana and two counts of assault in the second degree.

Bl ood and urine sanples were taken from Ginmmand sent to the
Kentucky State Police |ab for analysis. A Toxicology Analysis
Report dated March 14, 2001, reported “Drug content of Bl ood:

D azepam 0. 005 ng% Nordi azepam 0. 005 nmg% and “Drug content of

Urine: Hydrocodone 0.02 nmg% Cannabi noid Metabolites.”

3 KRS 218A. 1422.



Gimmwas indicted for two counts of assault in the
second degree under KRS 508.020; operating a notor vehicle while
under the influence of substance which may? inpair driving
ability, first offense, under KRS 189A 010(1)(c); and possession
of marijuana under KRS 218A. 1422. On Cctober 14, 2002, the
Commonweal th offered five years on each assault charge, thirty
days on the DU, and twelve nonths for the possession of
marijuana, all concurrent for a total of five years, wthout the
Commonweal th objecting to probation. That sanme day, Ginmm nade
a notion to enter a guilty plea which was accepted by the court.
Sent enci ng was post poned pendi ng a pre-sentence investigation.

A | ot happened before sentencing, but suffice it to say Gimm
requested to withdraw her guilty plea, which was deni ed. She
was eventually sentenced on July 2, 2003, to five years, and
al so granted shock probation the same date.

On appeal, Grinmcontends the trial court erred in not
allowing her to withdraw her plea because there was no final
j udgnment and because she was not advised as to the elenents or
nature of the offenses. RCr 8.10 provides that before judgnent,
“the court may permt the plea of guilty . . . to be
withdrawmn. . . .” (enphasis added.) This is discretionary, not

mandatory on a trial court.

4 This subsection of the statute does not say “may inpair” but which “inpairs”
driving ability.



However, the word “may” in RCr 8.10 does not
give a trial judge unfettered discretion to
deny a notion to withdraw a guilty plea

wi t hout affording the defendant a hearing on
the notion. Qur case lawis clear that the
di scretion to deny a notion to withdraw a
guilty plea exists only after a

determ nati on has been made that the plea
was voluntary. |f the plea was involuntary,
the notion to wthdraw it nust be granted.
(citations omtted.)

Rodri guez v. Commonweal th, Ky., 87 S.wW3d 8, 10 (2002).

The second part of Gimis argunment is that the plea
was i nvoluntary because she was advised incorrectly about the
el emrents of the crines, specifically that she could be convicted
of DU and wanton conduct if her operation of her car was under

the influence of drugs which may inpair her driving, while the

law requires that her driving be inpaired by the drugs or

al cohol . Even though the indictnent and plea stated she was
under the influence of drugs which may inpair driving ability,
both Gimis previous attorney and her current attorney agree
t hat want onness requi res proof of actual driver inpairnent.
They both agreed that the prescription drugs did not inpair
Gimm However, they di sagree about the proof concerning the
marijuana use. The current attorney advises Gimmthat the
presence of marijuana netabolites only indicates past use but
does not neasure current inpairnment. Wile that nay be true,
t hat argument ignores the evidence that Gi nm may have been

snoki ng pot at the tinme of the accident. Could the new attorney

-4-



have won or was the previous attorney correct in assessing the
case a loser?® W do not know, but assault in the second degree,
KRS 508. 020, required that Ginmmwantonly caused the injuries.
Want on conduct is defined by KRS 501.020(3) to be:

[When he is aware of and consciously

di sregards a substantial and unjustifiable

risk that the result will occur or that the

circunmst ance exists. The risk nmust be of

such nature and degree that disregard

t hereof constitutes a gross deviation from

t he standard of conduct that a reasonable

person woul d observe in the situation. A

person who creates such a risk but is

unawar e t hereof solely by reason of

vol untary intoxication also acts wantonly

with respect thereto.

Gimis new attorney contends the Commonweal th “nust
prove she was operating her vehicle under the influence of drugs
beyond a reasonabl e doubt in order to convict her of assault.”
We di sagree. Under the statute, voluntary intoxication is only
one formof wanton conduct. Even if the presence of marijuana

nmet abolites do not prove current inpairment, the evidence could

still show her conduct was wanton. See Martin v. Commpnweal t h,

Ky. App., 873 S.W2d 832, 834 (1993). \Wiether the evidence was
sufficient to convict is a judgnent call by her attorney at the
time of Gimmis plea. He thought it was and so advised his
client. Again, see Hodge, 116 S.W3d 463. The advice appears

to have been reasonabl e and conpetent and a guilty plea is not

5 See Hodge v. Commonweal th, Ky., 116 S.W3d 463 (2003), cert. denied, 531
U S 1018, 121 S. Ct. 581, 148 L. Ed. 2d 498 (2000). Counsel’'s strategic
choi ces are not subject to second guessing in hindsight.
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open to attack unless the counsel provided the defendant with

unr easonabl e or inconpetent advice. See Cuyler v. Sullivan, 446

U S 335 344, 100 S. . 1708, 1716, 64 L. Ed. 2d 333 (1980).
Under the totality of the circunstances, the plea appears to be
voluntary. Rodriguez, 87 S.W3d at 10.

Gimis second argunent is that the indictnment should
have been di sm ssed because the indictnment did not follow the
| anguage of the statute and did not adequately inform Ginm of
the elenents of the offense. Again this refers to count three
only, the DU charge, because the wanton el ement of counts one
and two of second-degree assault do not require drug or al cohol
inmpairment. Also not included is the possession of marijuana
charge which |ikew se has no requirenent of intoxication. As to
the DU, the indictnment was for:

“KRS: 189A.010 (1c) [sic]

OPERATI NG A MOTOR VEHI CLE

VWH LE UNDER THE | NFLUENCE OF

SUBSTANCE WHI CH NMAY | MPAI R

DRI VI NG ABI LI TY, FI RST OFFENSE

W THI N FI VE YEARS

Penal ty: [ nprisonment of not

Less than 48 hrs. nor nore than

30 days and/or fine not nore

t han $500
U OR # 00148” (enphasis added.)

Page two of the indictnent charged, as to the DU only:

“The Grand Jury charges: That on or about
the I st day of Novenber, 2000, in Johnson
County, Kentucky, and before the finding of
t he indi ctnent herein, the above-naned

def endant :



3. The above naned defendant conmitted the

of fense of Operating a Mbtor Vehicle Wile

Under the Influence of Drugs Wiich My

Inmpair Driving Ability, First OOfense within

Fi ve Years, against the peace and dignity of

t he Commonweal th of Kentucky.” (enphasis

added.)

KRS 189A. 010(1) has five subsections. Subsections(a)
and (e) are per se violations, neaning the Commonweal th does not
have to prove inpairnents, only the anmount of alcohol in one’s
breath or bl ood. Subsections (b), (c), and (d) all require the
Commonweal th prove inpairnent to drive. Ginmmwas charged under
subsection (c) which requires that the defendant operated the
vehicle “[While under the influence of any other substance or
conmbi nati on of substances which inpairs one’s driving

ability. Technically, the particular charge in the
i ndi ctment agai nst Gi nm should not have included the word “nmay”
because it was not a per se violation. However, defects in the

i ndi ctment are wai ved when a defendant enters a guilty plea

W t hout objection. Skaggs v. Commonweal th, Ky. App., 885 S. W2d

318 (1994). “The general rule is that pleading guilty
unconditionally waives all defenses except that the indictnent
did not charge an offense.” (citations omtted.) Hughes v.

Commonweal th, Ky. 875 S.W2d 99, 100 (1994). The question

becomes whet her the indictnment charges an offense because it



i mproperly inserted the word “may.” W believe it does because
KRS 189A. 010(1) has both per se violations and viol ati ons which
require actual inpairnment to be proven. Even though the
Commonweal th was proceedi ng on subsection (c) which requires
that inpairnent be proven, the per se violations are included in
the sane statute, thus the indictnment does charge a crine,
al beit not the subsection Gimmpled guilty to, nor the one she
was originally charged wth.

For the foregoing reasons, the judgnent of the Johnson
Crcuit Court is affirned.

BUCKI NGHAM  JUDGE, CONCURS.

DYCHE, JUDGE, CONCURS | N RESULT ONLY.
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