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BEFORE: DYCHE, GUI DUG.I, AND McANULTY, JUDGES.
McANULTY, JUDGE: Appellant Norbert Eddie Mrris entered a
conditional plea of guilty, pursuant to RCr 8.09, to trafficking
in a controlled substance in the third degree. H s plea was
conditioned on his right to appeal on the basis that his
prosecution constituted doubl e jeopardy.

Appel I ant was indicted on August 13, 2001, for
trafficking in a controlled substance in or near a school. The

charge was anended to trafficking in a controlled substance in



the third degree. On January 22, 2002, the case was called for
jury trial

The Commonweal th cal |l ed El bert Neace as a w tness.
Neace had assisted the police by making a drug buy from
appellant while wired with a recording device. Neace testified
on direct exam nation that he had started working with the
Jackson Police Departnent after one of his friends overdosed.
He testified that he approached the police and asked if he could
hel p. He stated that they conducted transactions in which he
woul d attenpt to purchase drugs from people he knew were selling
them He testified that he went to appellant’s hone and bought
two Xanax pills fromhim

On cross-exam nation, appellant’s counsel inquired
into why Neace had gotten “into the snitch business.” Neace
responded that his friend had been found overdosed on drugs and
there were also a | ot of people in Jackson who were on drugs,
including friends of his. Neace testified that the Jackson
police did not pay himfor being an informant, but he was given
gas noney since he had to drive around Jackson. The w tness
stated that he went on to work with the state police for which
he was paid and in total received about $2500. He testified
t hat he had stopped working undercover with the police.

Def ense counsel then asked: “All right; after you

started in the snitch business, you caught sone crimnm nal charges
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of your own, didn’t you?” Neace responded, “Yes, sir. Counse
asked: “Right here in Breathitt County?” Neace answered, “Yes.”
The Commonweal th’s Attorney asked to approach the bench, and
noved for a mstrial. The Conmonwealth asserted that pursuant
to KRE 609, all that could be asked of the w tness was whet her
he had been convicted of a felony. The Conmmonweal th argued that
Neace had not been convicted of a felony, only of m sdeneanors,
and so the line of questioning was inproper.

Def ense counsel responded that there had not been a
di sposition of the case he was asking Neace about. He asserted,
“IMy position is if he has got — if he has got crimnal charges
since he has been snitching and not hi ng has happened on them |
think the jury gets to know that.” After sone further
di scussion, the court ruled that KRE 609 allows only a felony
conviction to be elicited or inquired about in order to inpeach
a wtness. The court thus granted the Commonweal th’s notion for
mstrial.

After the trial court reset the case for trial,
appellant filed a petition for wit of mandanus and/ or
prohibition with this Court. The trial court continued the case
whil e the petition was pending. Appellant argued that retrial
was barred because jeopardy attached when the court declared a
mstrial. This court denied the petition for wit of

mandanus/ prohi biti on, w thout coment on the nerits of that



argurment. On June 30, 2003, appellant entered a conditiona
plea to trafficking in a controlled substance in the third
degree, reserving the right to appeal the double jeopardy issue.
On appeal, appellant’s argunent has three parts.
First, he argues that the trial court’s limtation of cross-
exam nation was erroneous because appellant had a right to
explore the bias of the witness. Second, if the questioning was
proper, the declaration of a mstrial was not manifestly
necessary and constituted an abuse of discretion. Third, if the
mstrial was not manifestly necessary, the charges were required
to be dismssed due to a violation of doubl e jeopardy.
The Fifth Amendnent of the Constitution of the United
States and Section 13 of the Constitution of Kentucky guarantee
that no person shall be tried twice for the sane of fense.

Commonweal th v. Scott, 12 S.W3d 682, 684 (Ky. 2000). Double

j eopardy principles do not prevent retrial, however, if the
proceedi ngs are term nated because the trial court, in the
exercise of its discretion, finds that the term nation is

mani festly necessary. |d.; KRS 505.030(4)(b). Manifest
necessity is properly described as an “urgent or rea

necessity.” Scott, 12 SSW3d at 684. A trial court’s grant of
a mstrial will be overturned only if it is clearly erroneous or

constitutes an abuse of discretion. Gines v. MAnulty, 957

S.W2d 223, 224 (Ky. 1997). Notwithstanding the trial court’s
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di scretion to grant a mstrial, the power to do so ought to be
used sparingly, with utnost caution, under urgent circunstances
and for obvious causes. Scott, 12 S.W3d at 685.

The foregoing principles | ead us to concl ude that
there was no manifest necessity for a mstrial in this case.
Appel lant is correct in asserting that a party may inpeach a
witness for bias irrespective of their ability to inpeach the
witness's credibility under KRE 609. Indictnents are adm ssible
to show bias when it tends to show that a witness’s testinony
may have been influenced by a desire to seek the favor or

| eni ency of the prosecuting officer. Bowing v. Commobnwealth,

80 S.W3d 405 (Ky. 2002). Simlarly, the fact that a w tness
has charges pendi ng may be exposed by a defendant to show a

notivation to curry favor with authorities. WIIlians v.

Commonweal th, 569 S.W2d 139 (Ky. 1978); Lawson, The Kentucky

Evi dence Law Handbook, 8 4.10(2) at 280 (4th ed. 2003).

A W tness may be cross-exam ned generally on any facts
whi ch tend to show bias, interest, or notive which m ght affect
the credibility of the witness’s testinony. Keller v.

Commonweal th, 572 S.W2d 157, 159 (Ky. 1978). The jury is

entitled to hear all relevant facts calculated to influence a
witness so as to enable the jury to properly estimte the wei ght

to be given the testinony of the witness. |d.



Thus, the court erred in ruling that the only
information on crimnal charges the witness could be asked about
were felony convictions under KRE 609. |[|f the evidence was not
prohi bited, a mstrial was not necessary. The Conmonwealt h,
however, maintains the court acted properly because the charges
were incurred after the drug transaction. The Commonweal th
claims the questions asked by appellant were not rel evant, and
t hus woul d have been nerely prejudicial.

The only details provided to this Court on the charges
pendi ng agai nst Neace canme fromthe Commonwealth at the entry of
the guilty plea. The Commonwealth’s Attorney stated that the
charge agai nst Neace did not exist at the tinme Neace set up the
drug buy with appellant. He explained that an individual had
brought an assault charge agai nst Neace, and he recalled that it
occurred after Neace concluded his drug investigation work with
t he Jackson Police Departnent. He further recalled that before
the drug cases were prosecuted by his office, the office had
al ready been unsuccessful in inducing the conplaining wtness on
the assault charge to appear before the grand jury. He said the
case was not investigated by police. The Commonwealth’s
Attorney stated that his office was not involved in the
prosecution of appellant’s case at the tinme of Neace' s case.

The fact that the charge agai nst Neace was not pendi ng

at the time of the buy did not render the evidence inadmn ssible.



Wil e the charge could not have been incentive for Neace to
becone a drug informant, the jury still m ght have believed that
Neace wanted to testify favorably to the prosecuti on because of
the new charge. Thus, the tine of the assault charge affected
the weight to be given the evidence, but not whether appell ant
could ask Neace about it. The trial court, noreover, had the
power to |limt cross-examnation if it determ ned that the
charges were too renote or not relevant or the evidence was too

prejudicial or confusing. Moore v. Comonwealth, 771 S.W2d 34

(Ky. 1988); Dunbar v. Commonweal th, 809 S.W2d 852, 855 (Ky.

1991). Limting cross-exam nation would have been a preferable
alternative to granting a mstrial. A mstrial should be
granted only when no other renmedy will provide relief to the

noving party. Gould v. Charlton Co., Inc., 929 S.W2d 734, 740

(Ky. 1996).

Additionally, the trial court did not explore the
possibility of giving an adnonition once it believed the
evi dence to have been inproper. The Commonweal th suggests in
its brief that an adnonition woul d have been appropriate, but

asserts it was necessary for appellant to request one as an

alternative to the granting of a mstrial. W do not agree that
appel l ant had to ask for an adnonition. It was sufficient that
appel l ant objected to a mstrial. The requirenment to exhaust

all other neans to have an error rectified before a mstrial is



sought is directed toward the party requesting the mstrial, not

the party in opposition. See Romans v. Commonweal th, 547 S. W 2d

128, 131 (Ky. 1977). In this case, the Commonweal th asked for
the mstrial.

In conclusion, a mstrial was not a nmanifest necessity
in this case. The grant of a mstrial therefore was clearly
erroneous. Appellant’s retrial is barred by doubl e jeopardy
principles. W vacate appellant’s conviction and remand for

di sm ssal of the indictnment.
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