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RI CKY SPALDI NG APPELLANT
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DAN HATTON, UNI NSURED EMPLOYERS’

FUND; JOHN B. COLEMAN, ADM NI STRATI VE

LAW JUDGE; and WORKERS COVPENSATI ON

BOARD APPELLEES

OPI NI ON

AFFI RM NG
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BEFORE: EMBERTQON, CHI EF JUDGE; BUCKI NGHAM AND KNOPF, JUDGES.
EMBERTON, CHI EF JUDGE. The sole issue presented in this

wor kers’ conpensation case is whether there is substantia

evi dence to support the finding of the Adm nistrative Law Judge

that, at the time of his work-related injury, Daniel Hatton was



an enpl oyee of Ricky Spalding.! The Board found the evidence
sufficient to support the ALJ's finding and this appea
f ol | owed.

On July 14, 1999, Hatton was injured when he fell from
a house on which he was installing a roof. Hatton testified
that earlier that day he approached Spal di ng about working for
hi m Spal di ng informed hi mthat he had subcontracted a one-day
job to another contractor and took Hatton to the worksite. The
record reveals that Spal ding has been in the roofing business
for approxinmately twenty-five years. During that tinme, Hatton
wor ked for Spal ding sporadically and was generally paid by the
hour or by the square. He provided his own tools, but the
materials to be used were either paid for by Spal ding or the
homeowner. No taxes were withheld fromHatton's pay and
frequently he was paid in cash.

There was testinony that it was general practice in
the business for roofers to be paid by the square, pay their own
taxes, and provide their own insurance. Spalding argues that on
the day of the accident, Hatton was not an enpl oyee but an
i ndependent contractor. Hatton argues that he was an enpl oyee.
The ALJ summari zed the conflicting evidence as foll ows:

Clearly, the plaintiff did not file his

taxes as if he were self-enployed and the
def endant, Ri cky Spal ding, did not w thhold

! Because Spal ding did not have workers’ compensation insurance, the

Uni nsured Enpl oyers’ Fund was joined as a party.
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soci al security, unenpl oynent, or incone
taxes fromthe plaintiff’s pay. However, it
is also clear that the defendant, Ricky
Spal di ng, regularly engaged in taking
contracts to do roofing and then utilized
the work of the plaintiff and other
individuals to performthis task. These

i ndi vidual s, including the plaintiff, were
not paid based upon the profit of the jobs
done, but were instead paid either based
upon the hour or by the anmpbunt of work they
actually performed. It also seens clear
that the plaintiff, while carrying his own
nai |l apron, hamer, and knife did not
furnish the | adder or other materials needed
for the roofing jobs.

The |l aw favors the finding of an enpl oyer/enpl oyee
relationship.? The factors to be considered in determning the
nature of the enploynent relationship are:

(1) the nature of the work as related to the

busi ness generally carried on by the alleged

enpl oyer; (2) the extent of contro

exerci sed by the alleged enployer; (3) the

prof essional skill of the alleged enpl oyee;

and (4) the true intent of the parties.?

As noted by the ALJ and the Board, Spalding is in the
busi ness of roofing and Hatton was perform ng the work normal |y
performed in Spalding' s business. Spalding took Hatton to the
wor ksite and provided the roofing material for the work.

There is evidence in the record that could support the

conclusion that Hatton was an independent contractor. However,

2 Husman Snack Foods Co. v. Dillon, Ky. App., 591 S.w2d 701 (1979).

3 Uninsured Enployers’ Fund v. Garland, Ky., 805 S.W2d 116 (1991).




that the evidence coul d have supported a contrary conclusion is
not a basis for reversal of the ALJ)'s finding.?
The opinion of the Wrkers’ Conpensation Board is
af firmed.
ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE DANI EL
HATTON
James H. Abel
Bar dst own, Kent ucky Ben T. Haydon, Jr.

HAYDON & DOCKTER
Bar dst own, Kent ucky

4 Mdoud v. Beth-El khorn Corp., Ky., 514 S.W2d 46 (1974).
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