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M NTON, JUDGE: This appeal challenges the interpretation given
to a judgnent of the Jefferson Grcuit Court. Alvin R Jones
pled guilty to escape in the second degree, enhanced by his
status as a second-degree persistent felony offender (PFO. He
was sentenced accordingly and inprisoned. Alnbst two years
|ater, he filed a notion with the sentencing court to end
further execution of his sentence, claimng the | anguage of the

j udgnent had been inproperly interpreted. The notion was



denied. He later filed another notion for jail-tinme credit or
to cease further incarceration. Again, the notion was deni ed.
Jones now appeal s the denial of those notions. Because the

j udgnment clearly sentenced Jones to five years’ inprisonnent,
and because Jones is ineligible for any jail-tine credit, we
affirm

Jones was originally sentenced to jail for six nonths
on a m sdeneanor theft conviction for shoplifting. He was put
on work rel ease on February 13, 2001. Al though Jones read and
signed the rel ease agreenent recogni zing that unauthorized
absence fromthe facility would result in an escape charge, he
failed to report back to jail. He was apprehended on March 23,
2001. He was then indicted for second-degree escape and for
bei ng a second- degree PFO

On July 30, 2001, Jones pled guilty to the charges in
the indictnent. He was sentenced to four years for the escape
charge, enhanced to five years as a PFOIl. The judgnment of
conviction read as follows: *“Escape Il — four years; enhanced
by PFO Il to five years to serve, credit tinme served.”

I n Decenber 2001, Jones filed a notion with the
sentencing court requesting jail-tinme credit. The judge
responded to the request, inform ng Jones he would need to
contact the Departnment of Corrections for information on his

sentencing. The DOC replied to Jones’s request, stating that he
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was not eligible for jail-tine credit for time served prior to
his felony sentence since he was already serving tinme for his
m sdeneanor when he escaped.

At some point, Jones apparently filed a petition for a
writ of habeas corpus in federal court. But that petition and
t he decision on that matter are not in the record. On June 2,
2003, Jones filed a “Mdtion to Stop Further Execution of
I mprisonment” with the Jefferson Grcuit Court. The notion
claimed that his judgnent of conviction had been erroneously
interpreted; Jones clainmed he had been sentenced to “only credit
time served and to no inprisonment of actual custody.” The
notion was deni ed. Jones appeal ed.

In Cctober 2003, Jones filed a second notion, entitled
“Motion for Jail Tinme Credit; or to Cease Further Incarcera-
tion.” In support of this notion, Jones reiterated his position
that he had only been sentenced to “credit tine served.” Again,
the notion was deni ed and Jones appeal ed. Jones’s appeal s were

| ater consolidated and this action foll ows.

Appeal Nunber 2003- CA-001592- MR

W will first address the issue raised in appea
nunber 2003- CA-001592- MR, the denial of Jones’s “Mdtion To Stop
Furt her Execution of Inprisonment.” W note that the notion did

not state under which rule of procedure it was brought; however,



since Jones is asking for relief fromhis final judgnent, we
wi || address the notion pursuant to CR! 60.02.°2

CR 60.02 states that a court may relieve a party of
his final judgnent for, anong other reasons, “m stake,
i nadvertence, surprise or excusable neglect,”® or “any ot her
reason of an extraordinary nature justifying relief.”?

It is unclear under which provision of CR 60.02
Jones’s claimfalls. [If it falls under CR 60.02(a) for m stake
or inadvertence, it would be subject to the rule’ s one-year tine
[imt. Since the filing of the notion falls well outside the
one-year limt, it would necessarily fail. However, if the
notion cones under CR 60.02(f) as a request for relief of an
extraordinary nature, then timng is limted to a “reasonabl e
tinme.”

Al t hough we are not convinced that the relief
requested by Jones is of an “extraordinary nature,” we wll,

nonet hel ess, discuss this notion as if brought under

! Kentucky Rules of Givil Procedure.

2 See, Duncan v. Commonweal th, Ky., 614 S.W2d 701, 702 (1980)
(“Clearly, in requesting this Court to order the trial court to
anend its original judgnment, the appellant is naking a notion to be
relieved fromthe trial court’s final judgnent on the basis of
nm stake. He is not challenging the sentence per se, but the extent
of time he should be credited in serving such a sentence.
Consequently, he is bound by the provisions of CR 60.02.").

® CR 60.02(a).

4 CR 60.02(f).



CR 60.02(f). Therefore, we will treat it as if brought within a
reasonabl e tine.

The thrust of Jones’s notion is that the sentencing
| anguage in the judgnment of conviction has been m sconstrued to
his detrinment. He clains the phrase, “five years to serve,
credit tinme served,” should be read to nean that he was
sentenced to only “credit tinme served,” nmeaning no additiona
time in prison. In support of his argunent, Jones cites to

Comonweal th v. Hicks® for the proposition that a judgment

“should be in a sinple formclearly reflecting the intention of
the trial judge”® and that in this case, the |anguage is
confusing; and the judge did not mean for himto serve any nore
time. We disagree.

The | anguage from Hi cks is applicable to this case but

only in the sense that the judgnment handed down by the Jefferson
Circuit Court falls within its paranmeters. The judgnent was
undoubtedly in a “sinple forni and, obviously, expressed the
judge’s intent that Jones be inprisoned for five years. This
interpretation is clear fromthe fact that Jones was sentenced
to “five years to serve.” The inclusion of the |anguage,

“credit tinme served,” does not indicate, as Jones argues, that

the trial judge intended Jones to serve only the tinme he had

5 Ky., 869 S.W2d 35 (1994).

6 1d. at 37-38.



al ready spent in jail. Considering that at the tinme of
sentenci ng Jones had yet to serve the tinme he had left on his
original m sdemeanor conviction, Jones's strained interpretation
woul d lead to an absurd result. So we affirmthe denial of

Jones’ s noti on.

Appeal Nunber 2003- CA-002410- MR

Jones’ s second appeal, 2003-CA-002410-MR, is fromthe
denial of his “Mtion for Jail Time Credit; or to Cease Further
Incarceration.” That notion reiterates Jones’s contention that
hi s judgment of conviction had been inproperly interpreted and,
assunedly, requests that he be granted nore jail-tinme credit.

There are two statutes particularly applicable to this
motion. KRS’ 532.120(3) states, “[t]ime spent in custody prior
to the cormencenent of a sentence as a result of the charge that
culmnated in the sentence shall be credited by the court
i nposi ng sentence toward service of the maxi mnumterm of

8

i mpri sonment.” This section was interpreted by the Court in

MIls v. Coomonwealth.® The Court quoted the commentary to

KRS 532.210(3), which reads, “‘this subsection provides credit

only for the anount of tine spent in custody for the offense for

" Kentucky Revised Statutes.

8

Enphasi s added.

° Ky.App., 723 S.W2d 859 (1986).



whi ch an of fender stands convicted.”!® The Court held that this
statenent “offers a stronger indication that only the tine spent
in custody, which is solely due to the charge for which a

defendant is ultimtely sentenced, should be credited agai nst

t hat sentence.”!!

Al so applicable to Jones’s claimis KRS 532.110. That
section states that although the decision to run sentences
consecutively or concurrently is typically within the province
of the trial court, an exception applies when the conviction is
for escape. KRS 532.110(3) states:

Not wi t hst andi ng any provision in this
section to the contrary, if a personis
convicted of an offense that is conmtted
while he is inprisoned in a penal or
reformatory institution, during an escape
frominprisonnent, or while he awaits

i mprisonment, the sentence inposed for that
of fense may be added to the portion of the
term whi ch remai ned unserved at the tine of
the comm ssion of the offense. The sentence
i nposed upon any person convi cted of an
escape or attenpted escape offense shall run
consecutively with any other sentence which
t he defendant nust serve. '?

In this case, Jones was originally sentenced to six-
nmont hs (or 180 days) for his m sdeneanor shoplifting conviction.
Bef ore he had served that sentence, he was rel eased on work

rel ease fromwhich he escaped. After being taken back into

0 1d. at 860.
Hod.

12

Enphasi s added.



cust ody, Jones served 182 days before being sentenced for the
escape and PFO charges. He now clains that the 182 days shoul d
be credited against his current five-year sentence.

Jones is sinply mstaken. Looking at the |anguage of
KRS 532. 110, 532.120, and the applicable [anguage in MIls, it
i s obvious that Jones has not accunul ated any jail-tinme credit.
Because he had not served the sentence for his m sdeneanor
charge prior to his escape, the tine he spent in custody prior
to sentencing was not “as a result of the charge that cul m nated
in the sentence”; rather, it was a result of the tine he already
owed the Conmmonweal th. Moreover, because his |ater sentence was
for escape, KRS 532.110 prevents it fromrunning concurrently
with the sentence for his m sdeneanor. Therefore, the running
of Jones’ s sentence consecutively with his m sdeneanor charge
was proper, as was the denial of his request for jail-tinme
credit.

For these reasons, the decisions of the Jefferson

Circuit Court denying Jones’s notions are affirned.
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