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EMBERTON, SENIOR JUDGE. Three issues are presented in this

appeal froma judgnent based upon a jury verdict in a nedica
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Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.
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mal practice action: (1) whether appellants were entitled to a
directed verdict; (2) whether it was a violation of CR® 43.09 to
al | ow appel | ees’ experts to read the rebuttal testinony of one
of appellants’ experts prior to giving their testinony at trial;
and (3) whether appellants were entitled to a default judgnent
agai nst appel |l ee Brenda Gsborne, M D. Finding no error in any
of the argunments asserted, we affirmthe judgnent of the
Jefferson CGrcuit Court.

The facts precipitating this appeal stemfromthe
tragic death of a nine-nonth-old infant from bacteri al
meningitis. Appellants’ negligence action against appel |l ees was
predi cated upon the theory that the nedical treatnent rendered
the infant child in the days leading up to his death fell bel ow
the prevailing standard of care. On July 19, 2000, appellant
Ni kita Thonpson received a call fromthe daycare for her child
Dal us Gai nes, Jr. The daycare staff infornmed her that Dalus had
a tenperature of 102 degrees and that she needed to pick himup.
Ms. Thonpson took the child that afternoon to be seen by his
regul ar pedi atricians, Pediatric and Neonatal Specialists.

Appel l ee Dr. Mises Dreszer exam ned the child. Dr. Dreszer
testified at trial that the exam nation reveal ed not hi ng unusua
in that Dalus had no tenperature at that tinme and appeared to be

acting normally. Dr. Dreszer stated that he specifically | ooked

3 Kentucky Rules of Givil Procedure.



for “meni ngeal signs” but found none, and based on the history
of tenperature at the daycare, diagnosed Dalus with a viral
syndrone which he recommended treating synptomatically. M.
Thonpson acknow edged that she was instructed to call the
pedi atricians’ office if the child s condition worsened or if
his tenperature could not be controlled. Appellants maintain
that Dr. Dreszer’s failure to do blood or lab work in an effort
to identify the source of Dalus’s earlier fever breached
recogni zed standards of nedical care.

According to Ms. Thonpson’s testinony, the second
i nstance of substandard treatnent occurred at approxi mately 6:00
p.m on the next day, when after her return hone from work,
Dal us’s tenperature was again el evated. M. Thonpson then
call ed PNS and spoke with a certified nedical assistant trained
for after-hours triage. The notes made by the technician
i ndicated Ms. Thonpson stated that Dalus’s tenperature was 103. 4
degrees and that he had been seen at the office the previous
day. Although Ms. Thonpson testified at trial that she told the
technician that Dalus had been vomting, there is no nention of
vomting in the phone record. The notes concerning the
conversation do indicate, however, that the child s nother
stated that he was “acting fine” and had no synptons ot her than

the tenperature. Appellants maintain that a properly trained



person using appropriate tel ephone triage protocol would have
sent the child to the energency room at that point.

Appel lants allege a third i nstance of substandard
treatment occurred shortly after m dni ght when Ms. Thonpson
pl aced a second call to PNS. That call was routed to a
pedi atric nurse who handl ed Kosair Hospital’'s after-hours triage
system and who perforned this function for PNS after m dnight.
Ms. Thonpson infornmed the nurse that Dalus had vom ted and that
he still had a fever. She stated that as directed by PNS she
had been alternating Tylenol and Modtrin and had gi ven him
Pedi al yte. M. Thonpson testified that she asked the nurse for
a referral to take the child to the emergency room but the
nurse told her that it sounded |ike he had a virus and that she
shoul d take himto be seen by his doctor in the norning. The
pediatric nurse testified that she instructed Ms. Thonpson on
what synptons necessitated a trip to the emergency roomor a
call back to triage. She also stated that if Ms. Thonpson had
wanted to take the child to the energency room she would have
told her to do so.

Ms. Thonpson went to work the follow ng day and the
child s father took care of himas he had done the day before.
M. Gaines testified that after the child awoke around 8:15
a.m, he bathed and fed himand the child went back to sl eep.

Around 9:00 a.m, a registered nurse fromPNS called to foll ow
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up on a fax from Kosair Hospital regarding the previous night’s
phone call to their system That nurse testified that M.
Gai nes told her Dalus was sl eeping but seened to be doing
better. She advised himto call back if there were any
problens. M. Thonpson later called PNS to get an appoi nt nent
for Dalus to be seen again. Although she was offered an 11:15
appoi ntment, she sel ected an appoi ntnent at 3:45 p. m

M. Gaines testified that when he got Dal us up around
10: 30 that norning, he ate, played, had good eye contact and
appeared to be acting nornmally. He stated that when he becane
fussy around 1: 00 p.m, he checked his tenperature and put him
back to sleep. At the 3:45 appointnent, Dalus was seen by Dr.
Brenda Osborne who observed that the child was in respiratory
di stress and i mmedi ately contacted EMS to transport himto
Kosair Hospital. The child died |ess than 12 hours later from
pneunococcal bacterial nmeningitis.

Two procedural events pertinent to this appea
occurred prior to trial. First, by letter dated May 22, 2001,
the law firmof O Bryan, Brown & Toner notified counsel for
appel lants that they were representing Dr. Dreszer and his
medi cal group and that future correspondence should be directed
to them Neverthel ess, the conplaint against Dr. Osborne was
served on her by certified nmail and she accepted service of the

sumons on June 26, 2001. As she was aware of a potentia
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mal practi ce action, she assunmed her counsel would receive a copy
of the conplaint and take appropriate action. On July 24, 2001,
wi t hout notifying counsel for appellees or Dr. Gsbhorne,
appel lants filed a notion for default judgnent which was
ultimately deni ed by opinion and order dated August 15, 2001,
whi ch granted Dr. Osborne additional tinme to respond.

The second noteworthy procedural event occurred ten
days prior to the scheduled trial date. Appellants filed a

nmotion to allow themto take a video deposition of their expert,

Dr. Anthony M nnefor, because he was ill and woul d be unable to
testify at trial. The notion was granted, and the case
proceeded to trial. After hearing significant nedical and | ay

testinmony, the jury returned a verdict in favor of appell ees,
resulting in this appeal.

Appel lants first argue that the trial court erred in
failing to grant their notion for a directed verdict. W do not

agree. As stated in Bierman v. Kl apheke:*

CGenerally, a trial judge cannot enter a
directed verdict unless there is a conplete
absence of proof on a material issue or if
no di sputed issues of fact exist upon which
reasonabl e mnds could differ. \Where there
is conflicting evidence, it is the
responsibility of the jury to determ ne and
resol ve such conflicts, as well as matters
affecting the credibility of w tnesses.

4 Ky., 967 S.W2d 16, 18-19 (1998).



Here, not only is there conflicting testinony as to what Ms.
Thonmpson and M. Gaines told nedical practitioners concerning
Dal us’s condition, but there is also conflicting expert evidence
as to whether there was a breach of the applicable standard of
care. Regardless of appellants’ opinion of what the standard of
care should be, there was anple evidence presented to wthstand
their notion for directed verdict. Accordingly, the trial court
did not err in denying the notion and allowi ng the case to be
consi dered by the jury.

Appel  ants’ second assi gnnent of error focuses upon an
al l eged violation of CR 43.09, the “separation of w tnesses”
rule. Appellants argue that the rule was viol ated when
appel | ees’ experts who testified at trial were not precluded
fromreviewing the transcript of Dr. Mnnefor’s “rebuttal”
deposition taken four days prior to trial. W find no error.

The purpose of CR 43.09 is to prevent a witness from
bei ng unduly influenced by the testinony he hears being given by
ot her witnesses. An issue alnost identical to that advanced in

t his appeal was examined by the court in Sanders v. Drane,® and

resol ved by application of the follow ng rational e:

As a matter of fact, depositions required to
be filed in court under CR 30.06(1) becone
public records and are open to exam nation
by anyone. To say that a w tness who has
read a deposition in a case is thereby

5 Ky., 432 S.W2d 54, 56 (1968).



disqualified fromtestifying would inpair

t he proper adm nistration of justice.

We do not think CR 43.09 should be extended

to defeat good trial practice and the

ul timate ascertai nnment of truth.
Furthernore, we view the rule as intended to prevent w tnesses
fromfashioning their testinony on disputed factual issues from
conformng their testinony to that of other wi tnesses. The rule
has little, if any, pertinence to experts whose role is to
consi der the opinions of other experts and assist the trier of
fact by offering an opinion as to the validity of another
expert’s view of the evidence.®

Finally, we perceive no error in the refusal of the
trial court to grant a default judgnment against Dr. Gsborne.
The matter falls well within the wide discretion afforded tria

courts to grant additional tinme to respond to pl eadi ngs.

Appel l ants can point to no abuse of that discretion in this

case.
The judgnent is affirned.
ALL CONCUR
BRI EF FOR APPELLANTS: BRI EF FOR APPELLEES:
Aubrey WIIlians Cay A Edwards
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6 Kentucky Rul es of Evidence (KRE) 702.
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