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BEFORE: EMBERTQON, CHI EF JUDGE; BUCKI NGHAM AND KNOPF, JUDGES.
BUCKI NGHAM JUDGE. Tinothy Howard petitions for review of an
opi nion of the Wrkers Conpensation Board, which affirnmed the
opi nion and order of an adm nistrative |aw judge (ALJ) denying
and dism ssing Howard' s notion to reopen his previous claimfor
disability benefits. W affirm

On July 10, 1995, Howard injured his back and shoul der
whil e enpl oyed as a pipefitter for Ashland, Inc. Howard was

exam ned by Dr. Phillip Tibbs, a neurosurgeon, who di agnosed him



as suffering froma herniated disc at the L5-S1 |level of the

| umbar spine, which was confirned by a nagnetic resonance
imaging (MRI) test perforned in August 1995. \When conservative
treatnment failed to relieve Howard' s pain in his | ower back and
sciatica in the right leg and foot, Dr. Tibbs recommended | unbar
m cr odi skectony surgery.

Despite periodic continuing problens, Howard decli ned
to have surgery and returned to the same position at Ashl and
after approxi mately eight nonths, but the work was adjusted to
[ight duty. In March 1997, he received treatnent for a short
time fromDr. Mary Hunkey. In April 1997, Howard was |aid off
from Ashl and. He perfornmed a few i ndependent assignnents in
1997 and early 1998, but he had extrenme difficulty with heavy
l[ifting and believed that he could not performthe requirenents
for work as a pipefitter.

Howard filed his initial application for resolution of
injury claimon My 14, 1997. Upon referral by his attorney,

Dr. Pearson Auerbach, an orthopedi c surgeon, exam ned Howard in
Novenber 1997 and di agnosed degenerative change at the L4-L5 and
L5-S1 levels with marked bul ging of the disc at the L5-S1 |evel
evi denced by an MRl performed in May 1997. Dr. Auerbach

i ndi cated that Howard coul d possibly performlight or sedentary
wor k but should not return to his previous heavy work unless his

probl em was corrected surgically. 1In his Form 107 report, Dr.



Auer bach assessed a 10% per manent whol e person i npairment
utilizing the American Medical Association (AMA) Cuides to

Eval uation of Permanent |npairnent (Fourth Edition). In March

1998, the parties reached a settlenment of Howard's claimwth
conpensati on based on a 25% pernmanent partial disability
apportioned equal ly between Ashland and the Special Fund.

Foll owi ng the settlement, Howard did not return to work except
for an attenpt at selling real estate, which he abandoned
because it generated only a very small income of $500-%$1, 000 per
year.

On April 13, 2001, Howard filed a notion to reopen his
wor kers’ conpensation claim H's notion included an affidavit
wherein he stated that his back condition had worsened and
extended to his left hip. He also attached a |letter by Dr.

Auer bach stating that his reexam nation of Howard on March 28,
2001, indicated that Howard s condition had worsened and woul d
qualify for a 20% functional inpairnent rating under the AVA
Quides (Fifth Edition).

On July 9, 2001, Dr. Kenneth Gaulich, a neurol ogist,
exanm ned Howard. Based on his exam nation and review of the
medi cal records, Dr. Graulich assessed a 10-13% functiona
i mpai rment rating under the AVMA Guides (Fifth Edition) using the
D agnosis Rel ated Estimates (DRE) method, and he further opined

that he found no objective evidence of a significant change in



Howard’ s condition since the tinme of the initial settlenent
award. On August 1, 2001, Dr. Janes Tenplin, a specialist in
pai n managenent, exam ned Howard and assessed a 21% functiona
impairment rating utilizing the AMA Qui des Range of Modtion (RO
nmet hod. The reports of two vocational experts were submtted;
one indicated no change in Howard's occupational standing, while
t he ot her suggested a worsening of his options in the |abor
mar ket based on the reports of Drs. Auerbach and Tenplin

On Novenber 19, 2001, ALJ Ronald May issued an opi ni on
finding Howard totally occupationally disabled and awardi ng
i ncreased benefits as of April 2001, the date of filing of the
notion to reopen. The opinion contained a review of the nedica
and vocational evidence wth the ALJ stating that while
recogni zing the conflicts, he was nore persuaded by Howard’s
evidence. Following a petition for reconsideration, ALJ May
anmended his opinion to include a finding that the original
settl ement appeared to be commensurate with Howard’ s vocati ona
disability at that time. Ashland and the Workers’ Conpensati on
Funds appeal ed t he deci si on.

On May 1, 2002, the Board entered an opinion
reversing, vacating, and remandi ng ALJ May’'s decision. First,

the Board held that under the version of KRS' 342.125(1)

! Kentucky Revised Statutes.



applicable on the date of injury (i.e., July 10,1995), on

reopening of a claim the clainmant was required to show both a

change of nedical condition and a change in occupationa
disability in order to receive additional benefits if the
initial claimwas settled or decided under KRS
342.730(1)(c)(claimant did not return to work at the sane or
greater wage) or KRS 342.730(1)(d)(claimnt sustained disability
greater than 50%; whereas, if the initial claimwas settled or
deci ded under KRS 342.730(1)(a)(claimant totally disabled) or
KRS 342. 730(1) (b)(claimant returned to work at same or greater
wage), the clai mant need show only a change of occupationa
disability. The Board stated that ALJ May specifically
addressed only a change in occupational disability w thout

anal yzi ng the evidence show ng the differences since the initia
settlenent and that he did not make a finding on which
subsection of KRS 342.730(1) applied in this case.

Second, the Board indicated that ALJ May nerely nade a
conclusory statenent that Howard s occupational disability under
the settlenent was conmensurate with his actual disability at
that time without providing a factual analysis supporting that

conclusion. See Wiittaker v. Row and, Ky., 998 S.W2d 479

(1999) (requiring finding and anal ysis of actual disability at
time of settlenment in reopening clain). The Board further said

that ALJ May’'s brief statenment of reliance on Howard’ s evi dence



was not sufficiently specific to allow appellate review and
apprise the parties of his reasoning and that the evidence from
Drs. Auerbach and Tenplin did not support a conclusion of a
change in Howard's nedical condition or occupational disability.
The Board reversed the ALJ’ s deci sion, vacated the opinion and
award, and remanded the matter “for further findings and

anal ysis in accordance with this opinion.”

Due to the retirenment of ALJ May, the clai mwas
reassigned to ALJ Donna Terry. On Novenber 7, 2002, ALJ Terry
hel d a benefit review conference and set forth three remaining
i ssues: (1) whether Howard presented a prima facie case for
reopeni ng; (2) whether the March 3, 1998, settlenment was based
on KRS 342.730(1)(a), (b), (c) or (d); and (3) whether there was
an increase in disability since the settlenent under the
standards of KRS 342.125. Ashland and the Wrkers’ Conpensation
Funds argued that there was insufficient evidence of a change of
condition to justify a reopening. Howard maintai ned that ALJ
Terry shoul d not conduct a de novo review of the evidence but
should only set forth sufficient detailed factual findings to
support ALJ May’'s decision. Howard did not dispute the
application of KRS 342.730(1)(c), but he clained there was
sufficient evidence to support a finding of a worsening in his

condition and an award for total disability.



In an opinion and order, ALJ Terry denied the notion
to reopen and dism ssed the action. She held that KRS
342.730(1)(c) applied because Howard did not return to his prior
enpl oynent followng his |ayoff and earned substantially |ess
than during his enploynent at Ashland. She found that Howard
had an actual occupational disability of 50% which was higher
than the settlenent figure because of a substantial decrease in
wage-earning capacity and | oss of ability to conpete for nanua
| abor | obs.

ALJ Terry discounted Dr. Auerbach’ s opinions because
he utilized the Fourth Edition of the AMA Guides in deriving his
10% functional inmpairment rating in 1997 and the Fifth Edition
for his 20% inpairnment rating in 2001. She also said that
conpari son of Dr. Auerbach’s 1997 and 2001 reports was hi ndered
by his failure to address physical restrictions in the earlier
report. ALJ Terry also said that Dr. Tenplin' s report did not
specifically discuss changes in Howard’s condition since 1997.
She relied in part on Dr. Gaulich’s analysis and opinion that
Howard' s inpairment |evel had not changed after the settlenent
award and Howard remains able to performlight duty jobs. ALJ
Terry concl uded that Howard had not shown a change in either
medi cal condition or occupational disability.

Howard filed a petition for reconsideration

chal I engi ng the scope of ALJ Terry’s authority under the remand,



whi ch was denied. |In an opinion dated June 25, 2003, the Board
affirmed ALJ Terry’'s deci sion denyi ng Howard additiona
benefits. This petition for review foll owed.

A maj or issue raised by Howard foll ow ng the remand
i nvol ved the scope of ALJ Terry’'s authority to decide the nerits
of the reopening claim Howard argued that the Board's opinion
directed ALJ Terry to nmerely nmake additional factual findings
necessary to support ALJ May’'s initial conclusion that Howard
was entitled to increased benefits. W believe the Board
adequately addressed this issue in rejecting Howard' s position
as follows:

The first issue we nust address is
whet her the ALJ applied the right standard
and followed our directives on remand.
Howard believes the ALJ was |imted on
remand to finding support for what ALJ May
had al ready done. W adnmit there have been
cases in the past such a linmtation was
pl aced upon certain findings upon renmand.
However, we would direct the parties’
attention to the action we ordered, which
i ncl uded reversing, vacating and remandi ng.
The vacating of an opinion is, in essence,
to render it null and void. Black's Law
Dictionary defines “vacate” in part as, “to
nullify or cancel, make void, invalidate.”
Vacating an ALJ's decision is one of the
authorized directives froma revi ew ng
body . . . . The effect, therefore, of our
directives was to set aside the ultimte
concl usi ons of ALJ May and upon renmand he
or, since he was no | onger an ALJ at the
time, the ALJ to whomit was assi gned was
not limted in her ultimte conclusion. She
was limted to the issues that were to be
addr essed based upon the record before her.




She identified those issues as (1) whether

he (Howard) presented a prinma facie case for

reopeni ng; (2) whether 3-3-98 settl enent

based on KRS 342.730(1)(a), (b), (c), (d)?

and (3) “increase in disability since 3-3-98

under KRS 342.125 standards.” W believe

t hose i ssues accurately and thoroughly

identify the defects we found in the

original decision and the need for vacating

and remanding. In our opinion ALJ Terry

accurately analyzed its directives and

foll owed those directives. (Enphasis in

original).
Inits first opinion, the Board held that ALJ May not only
failed to provide sufficient specific factual support for his
concl usi ons, but his conclusion that Howard had sustained his
burden of making a prinma facie showing that his condition had
wor sened since the settlenment was based on a legal error in
failing to address both a change in nedical condition and a
change in occupational disability. G ven these deficiencies in
ALJ May’s opinion, ALJ Terry had the authority to re-eval uate
t he evi dence and nmake an i ndependent assessnent of the claimin
light of the proper |legal standards. Accordingly, we agree with
the Board that ALJ Terry did not exceed her authority on remand.

Howard attacks the Board' s action by arguing that it
applied a “doubl e standard” by reviewing ALJ Terry’ s opinion
nore leniently than ALJ May's opinion in order to substitute its
own judgnent for that of the ALJ. Wile we agree that the Board

cannot substitute its opinion for that of the ALJ on factua

matters, see, e.g., KRS 342.285(2); Burton v. Foster \Weel er




Corp., Ky., 72 S.W3d 925, 929 (2002), it is not required to

defer to the ALJ on legal issues. See Jecker v. Plunbers’ Loca

107, Ky. App., 2 S.W3d 107, 109-10 (1999). Moreover, an ALJ
nmust make specific factual findings sufficient to apprise the
parties and a reviewi ng body of the basis for the decision. See

Cook v. Paducah Recapping Service, Ky., 694 S.W2d 684 (1985);

Magi ¢ Coal Co. v. Fox, Ky., 19 S.W3d 88, 97 (2000); Shields v.

Pittsburg and M dway Coal Mning Co., Ky. App., 634 S.W2d 440,

444 (1982). A review of ALJ May’'s opinion reveals that it was
deficient in explaining the basis for the concl usions contai ned
therein. ALJ Terry, on the other hand, carefully addressed the
deficiencies noted by the Board in the earlier opinion and
specifically identified evidence to support her conclusions. W
di sagree with Howard that the Board applied a double standard or
hei ght ened scrutiny to ALJ May’ s opi ni on.

Howard al so asserts that ALJ Terry inproperly applied
KRS 342.730(1)(c) and suggests that KRS 342.730(1)(b) should
have been applied. First, we note that Howard is procedurally
barred fromraising this issue. 1In his brief before ALJ Terry
on remand, Howard stated, “Howard does not dispute there is no
substantive evidence in the record that, followng his
settlenent, he returned to work at a wage that was equal to or
greater than his pre-injury wage. The Board notes the ALJ did

not make a specific finding that the claimwas settled pursuant

-10-



to KRS 342.730(1)(c) and Howard believes such a finding is
warranted.” See Oiginal Record of the Wrkers’ Conpensation
Board at 695. Simlarly, in his brief before the Board, Howard
stated, “The Petitioner has never contended that the origina
settl enment was based upon a return to work at a wage equal to or
greater than his average weekly wage. Thus, ALJ Terry’'s finding
that the settlenent was pursuant to the provisions of KRS [342]
730(1)(c), is not in question.” Id. at 763 n.1. Gven these
representations, Howard has waived review of this issue.

In addition to the procedural default, Howard' s
argunent | acks substantive nerit. Howard alleges that ALJ Terry
erroneously confused the facts and tineline of his enploynment by
relying on his enploynent status after the date of the
settlenment on March 3, 1998, in determ ning his occupationa
disability rating at that time. |In fact, although Howard
returned to his previous job at Ashland for approxinmately 4-5
mont hs before being laid off in April 1997, he worked on only
three or four pipefitting jobs before January 1998, when he
admtted deciding that he could no | onger performthe heavy
physi cal demands required for that type of work. ALJ Terry
referred to this time period in deciding to apply KRS
342.730(1)(c), not to the period follow ng the settl enent date.
She properly decided that the settlenent award was based on KRS

342.730(1)(c) because Howard was awarded benefits for a

-11-



permanent, partial disability and was unable to return to work
at a wage equal to or greater than his preinjury wage.

The appellate court’s functionis limted to
correcting the Board only where the review ng court perceives
t he Board overl ooked or m sconstrued controlling statutes or
precedent or commtted an error in assessing the evidence so

flagrant as to cause gross injustice. Wstern Baptist Hospital

v. Kelly, Ky., 827 S.W2d 685, 687-88 (1992); Whittaker v.

Rowl and, 998 S.W2d at 482. The Board applied the appropriate
| egal principles in reviewi ng the opinions of both ALJ May and
ALJ Terry. Howard has not shown that the Board acted
erroneously in vacating and remandi ng ALJ May’s opi ni on and
affirmng ALJ Terry’ s subsequent deci sion on remand.

For the foregoing reasons, we affirmthe opinion of
the Wirkers’ Conpensati on Board.

ALL CONCUR
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