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On May 24, 1997, L. Mchael Lavender, MD., delivered
Li nda Justice’s son by crash cesarean section. Once Dr.

Lavender opened Linda Justice in the operating room he

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



di scovered that her uterus had ruptured. Secondary to the
uterine rupture, Linda Justice's baby, Joseph, suffered a severe
brain injury, and Linda Justice had to have a hysterectony. At
the tinme of the delivery, Dr. Lavender and his practice group
OB/ GYN Speci alists of Northern Kentucky, Inc. (OB GYN), were
insured by the P.1.E. Mitual Insurance Conpany (P.1.E.). But
P.1.E. went out of business in the fall of 1997, and the doctors
in the practice were left to find another insurance carrier.
When conpl eting his insurance application to the predecessor in
interest of Anerican Physicians Assurance Corporation (APAC),

Dr. Lavender answered “No” to the follow ng question: “Have any
incidents occurred in your practice (treatnent results |ess than
antici pated, conplications that prolonged treatnent/
hospitalization, patient expressions of dissatisfaction, fee

di sputes, etc.), that, fromyour know edge of the patient’s
situation, have any realistic potential of developing into a
formal cl ai magainst you?” After being notified that Linda
Justice filed a nmedi cal negligence action against Dr. Lavender,
APAC filed a declaratory judgnment action in which it contended
that Dr. Lavender’s answer to this question was a

m srepresentation entitling it to rescind coverage. The trial
court agreed with APAC and granted its notion for summary

judgnment. At issue in this appeal is whether genui ne issues of



mat eri al fact precluded summary judgnent. Because we believe
that they do, we vacate and remand for a jury trial
LI NDA JUSTI CE'S LABOR AND DELI VERY

Li nda Justice is the nother of three children. Her
first two children were born by cesarean section. But she
desired to have her third child, Joseph (Joey), by vagina
delivery. There are certain risks involved in having a vagi na
birth after cesarean section (VBAC), one of which is a uterine
rupt ure.

Li nda Justice’ s due date with Joseph was in | ate-Muy
of 1997. She sought prenatal nedical care at OB/ GYN. After
di scussing the risks of a VBAC with her, the doctors at OB/ GYN
eventual ly agreed to |l et her be a VBAC candi date.

Dr. Lavender was the group physician on call when
Li nda Justice went into |abor on May 24, 1997. He allowed Linda
Justice to proceed with the trial of |abor, as she desired to
do. But when Linda Justice conplai ned of break-through
abdom nal pain after having been adm nistered an epidural and
fetal nonitoring indicated the baby was in severe distress, Dr.
Lavender attenpted a vagi nal delivery using forceps. But he
coul d not deliver the baby that way, so he perforned a crash

cesar ean section.



When Dr. Lavender opened Linda Justice in the
operating room he discovered that her uterus had ruptured. She
had to have a hysterectony and required bl ood transfusions.

Joey was blue and linp. H's APGAR scores -- an
i ndication of a baby’s condition imediately after birth, a
score of 7-10 considered nornmal and a score of 3 and bel ow
requi ri ng advanced nedi cal care and energency neasures -— were 1
at one mnute, 3 at five mnutes and 5 at 10 m nutes. Joey’'s
prognosis for nonths after his birth was “guarded.”

In the early hours after Joey’'s birth, Linda Justice’'s
sister, who used to work as a nurse in obstetrics and
gynecol ogy, asked Dr. Lavender if he used an internal uterine
pressure catheter (1UPC) on Linda during her labor. The IUPCis
an internal device that is nost valuable if external nonitors
are not picking up contractions. Dr. Lavender replied that he
did not insert an | UPC

The day after Joey’s birth, Linda Justice renmained in
the intensive care unit. Dr. Lavender went to check on her.
According to Dr. Lavender, Linda Justice acknow edged to Dr.
Lavender that one of the other doctors in the practice, Dr.
Burchel |, had carefully explained the serious problens that
could develop in a VBAC wth both the baby and the nother. In
spite of the risks, she wanted to attenpt a vagi nal delivery,

and she did not feel coerced by any doctor at OB/ GYN to VBAC.
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About a week and a half after Joey’'s birth, Dr.
Lavender called Linda Justice at hone to see how she and Joey
were doing. At this point, Joey was still in the hospital. Dr.
Lavender asked Linda if she had any questions for him and she
said “No.” And she told Dr. Lavender that she did not blame him
or the other doctors at OB/ GYN for what happened. After this
phone call, Dr. Lavender did not speak with Linda or any nenber
of her fam |y again.

Dr. Lavender had never had a patient rupture under
t hese circunstances. He had sone concerns about the way in
whi ch the nurses had read the fetal nonitoring strips that
night. So shortly after Joey’s birth, Dr. Lavender took the
fetal nonitoring strips to another doctor, Dr. Kim Brady, for
review. After examning the strips, Dr. Brady advised Dr.
Lavender that everything he had done was appropri ate.

Al t hough not known by Dr. Lavender until about six
months after Joey’s birth, St. Elizabeth Medical Center, the
hospi tal where Linda had Joey, perfornmed a peer review of the
birth. The peer review process resulted in a finding of no
fault in Dr. Lavender’s care of Linda.

On August 1, 1997, the Lawrence Firm a law firmin
the G ncinnati area that specializes in nmedical malpractice,
sent a letter to Dr. Lavender’s office at OB/ GYN requesting

Li nda Justice’'s nedical records. This letter was addressed



incorrectly, however, and was not received by OB/ GYN or Dr.
Lavender .
OB/ GYN' S MALPRACTI CE | NSURANCE COVERAGE

At the tinme of Linda Justice s delivery, My 24, 1997,
Dr. Lavender and OB/ GYN had a cl ai ns- made nedi cal nul practice
i nsurance policy with P.1.E.  P.I.E. went out of business in
| ate 1997, |leaving OB/ GYN to obtain insurance coverage wth
another carrier. In Decenber 1997, the doctors at OB/ GYN
subm tted i nsurance applications to Kentucky Medical |nsurance
Conpany (KM C) through KM C s agent, KNA. At the tine, there
were six doctors in the group, and each doctor, including Dr.
Lavender, submitted his own application. Angie Ball, OB/ GYN s
of fice manager at the tinme, submtted Dr. Lavender’s application
in early Decenber of 1997.

The application had the foll ow ng question (Question
22):

22. Have any incidents occurred in your

practice (treatnment results | ess than

antici pated, conplications that prol onged

treat nent/ hospitalization, patient

expressions of dissatisfaction, fee

di sputes, etc.) that, fromyour know edge of

the patient situation, have any realistic

potential of developing into a formal claim

agai nst you?
Dr. Lavender answered “No” to this question

A few weeks after Dr. Lavender submitted his

application to KM C s agent, the Lawence Firmfaxed the letter



originally dated August 1, 1997, to Dr. Lavender’s office. In
the letter, the Lawence Firmstated that it represented Linda
Justice and requested a conpl ete copy of her nedical records and
bills. On the authorization for release of the records signed
by Linda Justice, the Lawence Firmspecified that it was
requesting the follow ng: “any and all nonitoring strips,
including but not limted to fetal nonitoring strips.” Dr.
Lavender did not see the faxed request, but he did authorize the
rel ease of the records when Angie Ball asked himif he had any
objection to copying Linda Justice’s chart. A nenber of

OB/ GYN' s office staff sent the records to the Lawence Firmon
January 7, 1998.

KMA finally gave all of OB/ GYN s conpl eted
applications to KM C s underwiter on January 20, 1998. After
receiving the applications, the underwiter instructed KVA to
obtain a “no known loss letter” fromOB/ GYN. A “no known | oss
letter” is a recitation that the prospective insured has not had
any clainms or incidents since the proposed retroactive date of
the policy (Novenmber 14, 1997) up to the date of the signing of
the letter.

The representative of KMA recalled that KM C s
underwiter asked himto get a “no claimletter” fromOB/ GYN A
“no claimletter” is slightly different than a “no known | oss

letter.” It is aletter fromthe prospective insured stating
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that there have been no clains filed fromthe proposed effective
date through the date of the signing of the letter. OB/ GYN
wote a letter on January 20, 1998, signed by all six physicians
stating that “[f]rom Novenber 15, 1997, none of our six
physicians . . . have had any new mal practice clains brought
agai nst them?”
KM C i ssued coverage to Dr. Lavender and OB/ GYN in the
amount of $3, 000,000 on January 28, 1998. The policy witten
had a retroactive effective date of Novenmber 14, 1997 to
Novenber 14, 1998.
On May 22, 1998, Linda and Matthew Justice,
i ndividually and on Joey’s behalf, filed a nedical negligence
| awsuit against Dr. Lavender, OB/ GYN and St. Elizabeth Medi cal
Center. In response to the lawsuit and under the terns of the
i nsurance policy, KMC provided a defense to OB/ GYN and Dr.
Lavender.

At sone point after the Justice's filed their
| awsui t, APAC bought out KM C.  So APAC becane KM C s successor
ininterest. After acquiring KM C, on June 29, 2001, APAC filed
the underlying action in this case — a conplaint for
decl aratory judgnent that the insurance coverage was void
because Dr. Lavender misrepresented Linda Justice's catastrophic

delivery on the insurance application to KM C. The Justice



famly was permtted to intervene in the declaratory judgment
action.

Di scovery ensued and APAC eventually filed a notion
for sunmary judgnment, which the trial court granted,
precipitating this appeal. |In its order granting summary
judgment, the trial court held that APAC s notion was “wel |
taken” and found as a matter of |aw that “Question #22 is not
vague, not anbi guous, and is enforceable as a matter of |aw.”

Appel l ants, Dr. Lavender, OB/ GYN and the Justice
Famly (Dr. Lavender), raise three argunents on appeal. First,
Dr. Lavender argues that there are genuine issues of materi al
fact that preclude sunmary judgnment. Second, Dr. Lavender
argues that APAC s failure to obtain a “no known | oss” letter
before deciding to i ssue coverage precludes it from denying
coverage for the Justice lawsuit. Third, Dr. Lavender argues
that the trial court erred in finding as a matter of |aw that
Question 22 was not vague and anbi guous and was enforceable as a
matter of |aw

SUMVARY JUDGVENT WAS | NAPPROPRI ATE I N THI S CASE

The standard of review of a trial court's granting of
sunmary judgnment is “whether the trial court correctly found
that there were no genuine issues as to any material fact and
that the noving party was entitled to judgnment as a matter of

law.” Scifres v. Kraft, Ky. App., 916 S.W2d 779, 781 (1996).
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W review the record in a light nost favorable to Dr. Lavender

and resolve all doubts in his favor. See Steel vest, Inc. v.

Scansteel Service Center, Inc., Ky., 807 S.w2d 476, 480 (1991).

Dr. Lavender contends that summary judgnent was
i nappropriate in this case because there are genui ne issues of
material fact that his answer to Question 22 was a
m srepresentation. |In support, Dr. Lavender argues that
Question 22 sought his subjective opinion based solely on his
know edge of Linda Justice’'s delivery. He does not deny that a
brai n-injured baby and an unanti ci pated hysterectony are bad
out cones; and he does not deny that Linda Justice and her baby
had prol onged hospitalizations. But he asserts that he
considered the fact that Linda Justice acknow edged that she was
advi sed of the risks of a VBAC and wanted to proceed anyway.
She told Dr. Lavender she did not blanme himfor what happened.
And anot her physician reviewed the fetal nonitoring strips and
felt his care was appropriate. Finally, a request for nedica
records is sinply that -- a request for nedical records. The
request did not render his initial negative response to Question
22 a misrepresentation.

APAC contends that Dr. Lavender’s adm ssions belie any
assertion today that he answered Question 22 truthfully when he
conpl eted his application. He has admtted to the catastrophic

out cone of Linda Justice’'s delivery. And he has adnitted that
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his internal office procedures called for his insurance carrier
to be notified under the circunstances of this case. Based on

t he undi sputed facts, Dr. Lavender should have answered “Yes” to
Question 22. |If Dr. Lavender had answered “Yes,” KM C woul d not
have i ssued the coverage as requested. Under KRS 304.14-110, a
m srepresentation, om ssion or incorrect statenment on an
application for insurance prevents recovery under an insurance
policy if it is (1) material to the risk, or (2) the insurer in
good faith would either not have issued the policy or would not
have provi ded coverage with respect to the hazard resulting in
the loss. Because it is undisputed that Dr. Lavender’s

m srepresentation neets both of these criteria, the policy was
void fromthe beginning.

And APAC argues that even assum ng that Dr. Lavender
answered Question 22 truthfully when he conpleted his
application, he failed to supplenent his application to change
hi s negative response to “Yes” after receiving the letter from
the Lawrence Firm Dr. Lavender admts in a sworn statenent
given as part of the clains investigation that he shoul d have
changed his response but did not do so.

APAC contends that Dr. Lavender should have notified
the insurer of the receipt of the Lawence FirmLetter for two
reasons. First, he had a good faith duty to give true

information. Second, the United States Suprenme Court has spoken
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on the issue of an applicant’s duty to supplenent the initia
application if, while the insurer is deliberating, facts cone to
[ight that nmake portions of the application no |onger true. See

Stipcich v. Metropolitan Life Ins. Co., 277 U S. 311, 317, 48 S

. 512, 72 L. Ed. 895 (1928) (cited with approval in MacKenzie

v. Prudential Ins. Co. of Anerica, 411 F.2d 781, 783 (6'" Gr.

1969), which predicts that Kentucky courts would adopt this rule
if faced with the issue). Sinply, the applicant nust informthe
insurer of those facts, and if he does not and the insurer
decides to wite a policy, the insurer has a valid defense to a
claimon the policy. See id.

We begin our analysis by considering the wordi ng of
Question 22. It is subjective. It is subjective because it
seeks to probe Dr. Lavender’'s state of mnd in contrast to
obj ective questions calling for information within his

knowl edge. See Liebling v. Garden State I ndemity, 337

N. J. Super. 447, 767 A. 2d 515, 518 (2001) (addressing subjective
guestion on attorney’s application for professional liability

i nsurance and hol ding that even view ng the evidence in the

I ight nost favorable to the attorney, his answer to the

subj ective question did not reflect an opinion he truthfully

hel d). Since Question 22 was subjective the answer is to be
judged on Dr. Lavender’'s state of mnd. See id. at 522. *“If he

honestly believed that a mal practice claimwas unlikely, his
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negati ve answer to the question posed in this case is not a
m srepresentation.” 1d.

Contrary to APAC S assertions, Dr. Lavender has not
admtted that he honestly believed that a nedical mal practice
claimarising fromhis treatnent of Linda Justice was |ikely.

H s acknow edgnent that she had treatnent results | ess than
antici pated or prolonged hospitalization is only one part of the
subj ective gquestion he was asked on the insurance application.
He was then asked to consider his know edge of her situation.
She never said she intended to sue him In fact, she expressed
that she did not blanme himfor what happened to her. And she
knew the risks and made her choice to proceed with a VBAC in
spite of the risks.

As for the request for nedical records and his duty to
suppl enent the insurance application, viewng the facts in the
light nost favorable to Dr. Lavender, he does not recall reading
the actual letter faxed Decenber 30, 1997, fromthe Law ence
Firm He recalls that his office staff informed himthat the
of fice had received a faxed request froma law firmfor Linda
Justice’'s nedical records. The staff asked if the chart was
conplete for themto send the records out. He said it was, and
they sent the records within a week of the request.

The question on the application asked “[h]ave any

i ncidents occurred in your practice . . . that, fromyour
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knowl edge of the patient situation, have any realistic potentia
of developing into a formal clai magainst you?” The questions
asked by APAC s attorney in the sworn statenent pertaining to
the issue of nedical records spoke in hypothetical terns and
pi nned Dr. Lavender down to phrases |ike his awareness of a
possibility or a heightened |ikelihood of a nedical mal practice
claim This is not an adm ssion establishing that he
m srepresented his belief in Question 22 about what woul d occur
in Linda Justice’s case. It is unfair to presune to know that a
doctor is untruthful when he maintains that a case with a bad
outcone and in which a | awyer gets involved does not necessarily
mean that he woul d be sued.

It is the insurance conpany’s responsibility to ask
the questions on the application to which it wants answers. See

Waxse v. Reserve Life Ins. Co., 248 Kan. 582, 809 P.2d 533, 537

(1991). If it wanted to know if a patient whose treatnment
results were | ess than anticipated had requested her nedica
records or if Dr. Lavender had delivered any brain-injured
babi es or babies with poor APGARs, it could have asked those
guestions, but it did not do so.

It is clear that Dr. Lavender’s credibility will be
the crucial factor in the ultimate factual determ nation made in

this case. See (gden v. Enployers Fire Ins. Co., Ky., 503

S.W2d 727, 729 (1973). “In such a situation sumary judgnent
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is an i nappropriate tool and trial is indispensable.” 1d. It

is for this reason — the determ nation of Dr. Lavender’s
credibility -- that the testinony of the officer manager, Angie
Ball, pertaining to inter-office handling of patient matters

Wi th bad outcones is inportant. But her testinony is not
di spositive of whether Dr. Lavender’s answer on his application
for insurance was truthful. That question is for the jury.

VWHY KM C S FAI LURE TO OBTAIN A “NO KNOM LOSS’ LETTER DOES NOT
PRECLUDE | T FROM RESCI NDI NG COVERAGE

We nove to Dr. Lavender’s second argunent that KM C s
failure to obtain a “no known | oss” letter before witing a
policy precludes it fromrescinding coverage for the Justice
awsuit. We note that Dr. Lavender cites no judicial authority
directly in support of this argunent. Kentucky case lawis

clearly against Dr. Lavender on this point. See State Farm Mit.

Auto. Ins. Co. v. Crouch, Ky. App., 706 S.W2d 203, 206 (1986)

(rejecting simlar argunent that insurer was estopped from

rai sing i ssue of material msrepresentation based on insurer’s
al l eged negligent failure to investigate). “[T]he rule is that
as between the applicant and the insurance conpany it is the
applicant’s responsibility to see that the application is

correctly filled out.” Paxton v. Lincoln Incone Life Ins. Co.,

Ky., 433 S.W2d 636, 638 (1968). It is fundamental that “an
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i nsurer rnust have clear notice and full cogni zance of the true
facts to be bound by its policy.” Crouch, 706 S.W2d at 206.
DI SPOSI TI ON
We hold that Question 22 is subjective and this case

wll turn on whether Dr. Lavender honestly believed that a
medi cal mal practice claimwas unlikely. The facts of this case
do not allow for only one conclusion respecting Dr. Lavender’s
true state of mnd. Thus, summary judgnent was prenaturely
granted. W need not deci de whether Question 22 was vague and
anbi guous as a matter of law. W vacate the trial court’s order
granting APAC S notion for sunmary judgnment and remand this case
for trial

EMBERTON, SEN OR JUDGE, CONCURS.

DYCHE, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON.

DYCHE, JUDGE, DI SSENTING | mnust respectfully
di ssent, as there is no final judgnent in this declaratory
j udgnent action. The Order fromwhich the appeal is prosecuted
“finds that said [summary judgnent] notion is well taken and
summary judgnent is granted in favor of Plaintiff American
Physi ci ans Assurance Corporation.” |t declares no rights, it
adj udi cates nothing. A judgnent should say, on its face, what
it adjudicates or what it decides. The judgnent, standing

al one, should informa reader of its nature and the result of
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its entry.

and appeal abl e judgnent.
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