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BEFORE: DYCHE, GUI DUG.I, AND McANULTY, JUDGES.
McANULTY, JUDGE: Following a jury trial, Dornus Dalton, Jr.,
(hereinafter appellant) was convicted in the Pulaski G rcuit
Court of one count of rape in the first degree. J.B.
appel lant’ s niece by marriage, accused appel |l ant of havi ng sex
wi th her against her will when she was 15 years old. Appell ant
was charged in the indictnment with rape in the first degree by
forci bl e conpul sion

Appel | ant argues on appeal that he shoul d have been

granted a directed verdict on the charge of rape in the first



degree because there was insufficient evidence of forcible
conpul sion. In addition, he believes the court erred in denying
his request for an instruction on the |esser included offense of
sexual m sconduct. Finally, appellant alleges that the jury

sel ection was not done properly as there were a | arge nunber of
unexpl ai ned absences anong nenbers of the jury pool.

On appellate review, the standard for review of a
directed verdict is if under the evidence as a whole it would
not be clearly unreasonable for a jury to find the defendant
guilty, he is not entitled to a directed verdict of acquittal.

Conmmonweal th v. Sawhill, Ky., 660 S.w2d 3, 5 (1983). The

Commonweal th had the burden of proving the elenment of forcible
conmpul sion, as it had of proving every elenent of the offense,
beyond a reasonabl e doubt. KRS 500. 070.

Rape in the first degree may be proved by evi dence
t hat the defendant engaged in sexual intercourse with another
person by forcible conpul sion. KRS 510.040(1)(a). *“Forcible
conmpul sion” is defined in KRS 510.010(2) as

physi cal force or threat of physical force,
express or inplied, which places a person in
fear of imredi ate death, physical injury to
sel f or another person, fear of the

i medi at e ki dnap of self or another person,
or fear of any offense under this chapter.
Physi cal resistance on the part of the
victimshall not be necessary to neet this
definition[.]



Thus, actual physical force is not required to prove forcible
conpul sion for first-degree rape, since it nmay al so be
established by a threat. |In determ ning whether a victim

subm tted because of an inplied threat which placed her in fear,
a subjective rather than an objective standard nust be appli ed.

Yarnell v. Commonwealth, Ky., 833 S.W2d 834 (1992).

J.B. testified as follows at trial:

On the night in question, J.B. had been visiting her
boyfriend. She returned hone and went to her Aunt Theresa’'s
trailer which was next door to the trailer where J.B. lived with
her nmother. J.B.’s uncle, appellant, was present. J.B.
testified her uncle was drunk and had been fighting with his
girlfriend. J.B. becanme concerned that his girlfriend woul d
call the police and appellant mght go to jail. Appellant
wal ked out the door of her aunt’s trailer and headed down the
road, and J.B. followed himout.

J.B. asked himif he wanted to cone to her house and
lie on the couch. He took J.B. up on the offer. They were

standing in front of J.B."S trailer, and appellant asked her if

she “wanted sonething.” J.B. said that because he was drunk she
answered, “Sure.” He told her it was a “Xanax bar,” and gave
her a pill. He then asked her if she had taken it. J.B.

replied, “Yeah.” Appellant then kissed her and put his tongue

in her nouth to make sure she had taken it. J.B. testified that



she had not wanted to kiss him but she swall owed the pill
J.B. said after that she got scared and did not know what to do.
They went into the trailer. J.B. said she told himhe could
sl eep on the couch until he sobered up.
J.B. testified during direct exam nation as to what
appel l ant did next:
Q 56 Dd you leave himin the living roon?
A. Yes, sir.

Q 57 And where did you head to?

A. | went and used the bathroomand then | went to bed. I went
to go lay down in my room | didn't have a bed then. | just
had . . . | used bl ankets and stuff as a bed then because we

hadn’t been there but probably two nonths and | didn't have ny
bed put up yet.

Q 58 What happened then?

Al went in there and I laid dowmn. Wen | |aid down Dornus

Dalton cone in there and he started kissing ne and stuff and

Q 59 What happened next?

A. (Wtness has started to cry) He started . . . (wtness
crying). And he started kissing me and stuff and | said,
“Bubby,” 1 said, . . . | was tal king about Dornus, but he also
goes by Bubby. | said, “Bubby, you can’t do this,” and he was

nessed up and | thought that he would quit soon because, you
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know, he was nessed up and he didn’'t know what he was doi ng and
I"’mhis niece — | was his niece — and he was starting to take ny
clothes off and I said, “Bubby,” | said, "Please don't do this.”
| said, “You re ny uncle and you' re not supposed to do this,”
and he ended up rapi ng ne.

Q 60 Now when you say he took your clothes off, what was he

doi ng?

A. | don’t understand. |’msorry.

Q 61 You testified he started to undress you, taking your
clothes off. Wat was he specifically doing?

A. He was taking ny pants and ny panties off.

Q 62 Did he get themoff?

A. Yes, sir.

Q 63 Now, when you say he raped you, what did he physically do?

Exactly.

A. He put his penis inside of ne.

Q 64 Your vagi na.

A. Yes, sir.

Q 65 Did he penetrate you? D d he get his penis inside of you?
A. Yes, sir.

Q 66 Did you want himto do that?

A. No, sir.

Q 67 Did you tell himyou didn't want to do that?



A Yes, sir, | did. 1| told him | said, “Bubby, you can't do
this. You re ny uncle.” | said, “You can't do this.”

Q 68 How long did it go on?

A. | don’t know exactly. Melinda Dalton ended up beating on ny
door and that’'s when he quit.

We conclude that J.B.’s testinony provided no evidence
of forcible compulsion. The victimnever testified that her
uncl e used physical force on her. |In addition, she never
i ndi cated that she was placed in fear of physical force by
anything he did or said. The testinony that the victimprotested

does not establish forcible conpulsion. MIller v. Commonweal t h,

Ky., 77 S.W3d 566 (2002). Neither does evidence that the
perpetrator disrobed the victim |d.

The Commonweal th bel ow cited the incident wherein
appel l ant gave the victima Xanax pill as proof of forcible
compul sion. The Commonweal th argues that appellant “forcibly
ki ssed her and put his tongue in her nouth to nmake sure that she
had swal |l owed the pill.” W do not agree this incident
established forcible conpulsion. First, it did not take pl ace
at the tine of the sexual act. Second, the victimdid not state
that force was used during the unwanted kiss. Third, the victim
furthernore did not testify that she submtted to her uncle

because this occurrence placed her in fear of him W also do

not believe that J.B.’s vague statenent that she “got scared”
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after her uncle kissed her is equivalent to testinony that she
was in fear of physical harmfromhim Mreover, the statenent
referred to the tine of the kiss, not of the sexual act.

The Conmonweal th adds that the size difference between
appel l ant and the victi mshowed forcible conpul sion. W
strongly disagree. This fact proves nothing since there just as
likely could be a size discrepancy in a consensual sexua
relationship. Finally, while it is easily inferred that
appel l ant gave her a tablet of Xanax to neke it easier to seduce
her, there was no evidence that the pill had any physical effect
on her in the short tinme between when he gave it to her and when
he had sex with her. And again the victimdid not equate this
wi th any kind of physical force or threat.

M1l er establishes that there nust be evidence that
t he perpetrator used physical force against the victimor
threatened to harm her or another if she refused sexua
advances, or the victimsubmtted to sexual advances out of fear
of harmto herself or another. |Id. at 575. Since none of that
was established, we conclude that it was clearly unreasonable
for the jury to find that appellant commtted rape by forcible
conpulsion in this case. W vacate appellant’s conviction for

rape in the first degree.



Since the Commonweal th did not present sufficient
evi dence to support the charge, appellant may not be retried on

rape in the first degree. MGnnis v. Wne, Ky., 959 S.W2d 437

(1998). However, the Commonweal th may choose to retry appell ant
on a | esser offense. Under the circunstances of this case, a
nore appropriate charge due to the age of the victi mwould be
rape in the third degree. Because of the possibility of
retrial, we consider appellant’s argunent that the jury shoul d
have been given a | esser offense instruction on the charge of
sexual m sconduct.

It is the duty of the trial judge to prepare and give
i nstructions on the whole | aw of the case, including
instructions applicable to every state of the case deduci bl e or

supported to any extent by the testinony. Holland v.

Conmmonweal th, Ky., 114 S.W3d 792, 892 (2003). Although a

def endant has a right to have every issue of fact raised by the
evidence and material to his defense submtted to the jury on
proper instructions, the trial court should instruct as to

| esser-included offenses “only if, considering the totality of

t he evidence, the jury m ght have a reasonabl e doubt as to the
defendant's guilt of the greater offense, and yet believe beyond
a reasonabl e doubt that he is guilty of the | esser offense.”

I d.



Sexual m sconduct is a class A m sdeneanor, which is
charged when a person engages in sexual intercourse or deviate
sexual intercourse with another person without the latter’s
consent. KRS 510.140. Appellant would be entitled on retria
to an instruction on this |esser offense only if the jury may
have a reasonabl e doubt of appellant’s guilt of the greater
of fense charged by the Conmonweal th. Appellant’s defense was
that the offense did not occur and J.B. made up the story.
Sexual m sconduct woul d not be properly charged, therefore, as a
| esser included offense of rape in the third degree because once
the ages are established the jury could not have a reasonable
doubt that appellant conmtted rape in the third degree and
still believe that appellant commtted sexual m sconduct.

W will not address the question of the jury
sel ection, as we have been presented no reason to believe the
sane situation will recur in the event of a retrial.

We vacate appellant’s conviction for rape in the first
degree and remand for proceedi ngs consistent with this opinion.

GUI DUGLI, JUDGE, CONCURS.

DYCHE, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON

DYCHE, JUDGE, DI SSENTING | nust respectfully
di ssent. The testinony of the victimconcerning her resistance
to the sexual assault was sufficient to present a jury question

on the issue of forcible conpulsion. The fact that a child in
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such a circunstance mght be rather inarticulate is

under st andabl e.

facts.
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