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BEFORE: COMBS, DYCHE, AND KNOPF, JUDGES.
KNOPF, JUDGE. Charles Plouvier appeals froman order of the
Nel son G rcuit Court denying his notion for post-conviction
relief filed pursuant to CR 60.02. W affirm

On Septenber 15, 1995, Plouvier was convicted of
receiving stolen property over $300.00 and of being a persistent
felony offender in the first degree. He was sentenced to five
years’ inprisonnent for receiving stolen property, enhanced to

twenty years by the persistent felony of fender conviction.



These convictions were affirnmed by the Kentucky Suprene Court on
direct appeal.? He then filed a motion for stay of execution of
sent ence pendi ng appeal, which was denied. This denial was
affirmed by this Court in an unpublished opinion? and the Suprene
Court denied discretionary review on October 7, 1998.°3

Pl ouvier next filed a notion pursuant to RCr® 11.42
all eging denial of his right to a fair trial, denial of due
process, prosecutorial msconduct, and inproper use of a prior
conviction during the sentencing phase of his trial. The trial
court rejected the latter three argunents on the face of the
record, and rejected the first argunent after conducting a
hearing. That decision was affirned on appeal to this Court.?®

Fol Il owi ng the denial of his RCr 11.42 notion, Plouvier
filed a CR 60.02 notion. In this notion, Plouvier alleged
deni al of due process due to a conflict of interest with his
trial counsel, denial of a fair and inpartial trial, and

i neffective assistance of counsel in researching and chal |l engi ng

1 Pl ouvi er v. Conmonweal th, No. 95-SC 000869- MR (not -t o- be-
publ i shed opi nion rendered April 24, 1997).

2 Pl ouvi er v. Conmmonweal th, No. 97- CA-002166- MR (not -t o- be-
publ i shed opi nion rendered July 2, 1998).

3 Plouvier v. Conmonweal th, No. 98-SC 000587-D.

4 Kentucky Rul es of Crimnal Procedure.

> Pl ouvi er v. Commonweal th, No. 98- CA-002349-MR (not-t o-be-
publ i shed opi nion rendered Novenber 24, 1999).
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the prior convictions used to enhance his penalty through the
persistent felony offender conviction. The trial court denied
this CR 60.02 notion since these issues had either been
previ ously deci ded or reasonably could have been brought in his
RCr 11.42 notion. This Court affirnmed the trial court’s
judgnent on April 27, 2001.°

On April 9, 2003, Plouvier filed another CR 60.02
notion alleging that his trial counsel provided ineffective
assi stance by not objecting to the trial court’s refusal to
provi de additional perenptory challenges during voir dire. The
trial court, on April 24, 2003, denied Plouvier's CR 60.02
notion after finding that this issue should have been asserted
in Plouvier’s prior RCr 11.42 notion. This appeal foll owed.

On appeal, Plouvier argues that the trial court abused
its discretion by denying this CR 60.02 notion. W find this
argument to be without nerit.

In Goss v. Commonweal th,’ the Kentucky Supreme Court

est abl i shed the procedure for appellate reviewin crimna
cases. The Suprenme Court stated that the structure for

appel l ate review i s not haphazard or overlapping.® A crininal

® Plouvier v. Comonweal th, No. 2000- CA-000991- MR (not -t o- be-
publ i shed opinion rendered April 27, 2001).

7 Ky., 648 S.W2d 853 (1983).

8 1d., at 856.



def endant nust first bring a direct appeal when available, then
utilize RCr 11.42 by raising every error of which he should be
aware.® CR 60.02 should be utilized only for extraordinary
situations not subject to relief by direct appeal or by way of
RCr 11.42.'° The Suprene Court reaffirmed the procedura

requirenents set out in Goss inits opinion in MQueen v.

Commonweal t h; 11

A defendant who is in custody under sentence
or on probation, parole or conditiona

di scharge, is required to avail hinself of
RCr 11.42 as to any ground of which he is
aware, or should be aware, during the period
when the renedy is available to him Givil
Rule 60.02 is not intended nerely as an

addi tional opportunity to relitigate the
same i ssues which could “reasonably have
been presented” by direct appeal or RCr

11. 42 proceedings. RCr 11.42(2); G o0Ss V.
Commonweal th, supra, at 855, 856. The

obvi ous purpose of this principle is to
prevent the relitigation of issues which
either were or could have been litigated in
a simlar proceeding.

Here, Plouvier concedes that he failed to raise this
addi tional ineffective assistance of counsel argunent in his
previous RCr 11.42 notion. RCr 11.42 clearly requires Plouvier
to assert his claimfor relief within three years of his fina

j udgnment or be deened to have waived this claim (Qoviously, if

°1d.
10 4.

1 Ky., 948 S.W2d 415, 416 (1997).
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Pl ouvi er believed that the trial court erred during jury
selection and that trial counsel rendered ineffective assistance
by failing to object to the trial court’s error, Plouvier knew
it at the time of his Septenber 15, 1995, conviction or soon
thereafter. Mdreover, the record is clear that this CR 60.02
notion is Plouvier’s third post-conviction challenge to his
conviction. Successive notions raising clains that either have
or shoul d have been presented earlier cannot be reviewed on
appeal . 12

Agai nst these facts, the trial court correctly
determ ned that Plouvier’s invocation of CR 60.02 is w thout
merit. Goss and McQueen clearly establish that CR 60.02 does
not provide a litigant with a second chance to seek the relief
that is available pursuant to RCr 11.42. “Final disposition of
[a] nmotion [under RCr 11.42] or waiver of the opportunity to
make it, shall conclude all issues that reasonably could have
been presented in that proceeding.”!® Because Pl ouvier shoul d
have brought his conplaint concerning the alleged ineffective
assistance of his trial counsel within the tine allowed by RCr
11. 42, his waiver of that opportunity precludes his resort to CR

60. 02 now.

12 Hanpton v. Conmonweal th, Ky., 454 S.W2d 672 (1970).

13 xoss, 648 S.W2d at 857.



For the aforenentioned reasons, the judgnent of the

Hardin Crcuit Court is affirned.
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