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M NTON, JUDGE: Twel ve years ago, an opinion of the Kentucky
Suprene Court held that the Bullitt Grcuit Court did not abuse
its discretion when it denied Daniel Lacy's notion to wthdraw
his guilty plea upon his claim that the record failed to show
that he had nmade a voluntary and intelligent waiver of his right
to counsel. Now, in this appeal, Lacy attenpts to use CR' 60.02
to collaterally attack the judgnment by raising the sane issue

that the Suprenme Court rejected before. W hold that the |aw

! Kentucky Rules of Civil Procedure.



prohibits Lacy fromrelitigating under CR 60.02 an issue already
deci ded on direct appeal.

Lacy is serving a maxi mum sentence of twenty years for
first-degree robbery enhanced as a second-degree persistent
fel ony offender. He pled guilty to these offenses on the sane
day his case was set for jury trial in the Bullitt Crcuit
Court, June 28, 1990. The text of the wunpublished Kentucky
Supreme Court opinion from Lacy's direct appeal? succinctly
summari zes the procedural background |eading up to the judgnent
of conviction and sentence as follows:

Lacey was originally indicted on January 26,
1989 and was represented by Gene GOssel neier.

He entered a plea of Not CGuilty. In March
Csselneier was granted permission to be
relieved as counsel. In Novenber the court

entered an order stating that Lacey would be
represented by Terry Geoghegan, who in
Decenber requested a continuance. On My 4,
1990, Lacey filed a pro se notion to
suppress his pretrial identification. He
also, in June, filed a pro se notion to
di sm ss. It appears from the record that
Lacey was still represented by Attorney
Geoghegan at this tine. On June 18, 1990
Geoghegan was permtted to wthdraw as

counsel . On June 25, Lacey filed a witten

request for disposition of the pending

charges pursuant to K R S. 500.110. H s

case canme on for trial on June 28 and the

record indicates that he declined the

appoi nt ment of counsel , choosi ng to

represent hinself. A jury was selected but
2 Daniel Scott Lacey v. Commonwealth, 90-SC-968-MR (finality
endorsed March 5, 1992). Appellant’s nanme is spelled “Lacey” in
t he Kentucky Supreme Court opinion. In the appeal to this court,

his nanme is spelled “Lacy.”



prior to opening statements, there was a
guilty plea colloquy after which the trial
judge accepted Lacey’'s plea of guilty. On
Sept enber 10, Lacey filed a pro se notion to
withdraw his guilty plea. On Cctober 22, a
hearing was held regarding the notion to
withdraw the guilty plea at which Lacey was
represented by attorney Rebecca Mirrell
The trial judge denied the notion to
withdraw the gquilty plea and this appeal
fol | owed.

On August 12, 2002, Lacy filed a notion to nodify the
j udgnent . The circuit court appointed counsel for Lacy, who
suppl enented Lacy’s CR 60.02 notion. On July 8, 2003, the
circuit court entered its opinion and order denying CR 60.02
relief. In so denying, the circuit court stated:

The case is now before the Court on a Mtion

under CR 60.02 to shorten the sentence

because it is no longer equitable and for

ot her extraordi nary reasons.

In essence, M. Lacy argues that hi s

sentence is too harsh, particularly when

viewed against the progress he has nade

whil e incarcerated. This is not a ground

cogni zabl e under CR 60. 02.

Thi s appeal followed.

In his pro se Brief on appeal, Lacy asserts that the
circuit court erred in finding that he was not entitled to
relief under CR 60.02. In support of this assertion, Lacy nmakes
the sane argunent that he unsuccessfully made on the prior

appeal : the original guilty plea was not voluntarily nade; and

the judgnment based on this qguilty plea should be set aside



because the waiver of the right to counsel before entering the
pl ea was not knowi ng, intelligent, and voluntary.

In Gross v. Conmonweal th,® the Kentucky Suprenme Court

laid out the procedure for appellate review in crimnal cases.
The Suprene Court stated that the structure for appellate review
is not haphazard or overlapping.? A crimnal defendant nust
first bring a direct appeal when available, then utilize
RCr® 11.42 by raising every error of which he should be aware.®
CR 60.02 should be wutilized only for extraordinary situations
not subject to relief by direct appeal or by way of RCr 11.42.°7
The Supreme Court reaffirmed the procedural requirenments set out

in Goss inits opinion in MQeen v. Commonweal t h:

A defendant who is in custody under sentence
or on probation, parole or conditional
di scharge, is required to avail hinself of
RCr 11.42 as to any ground of which he is
aware, or should be aware, during the period
when the renmedy is available to him G vi

Rule 60.02 is not intended nerely as an
addi tional opportunity to relitigate the
sane issues which could “reasonably have
been present ed” by di rect appeal or
RCr 11.42 pr oceedi ngs. RCr 11.42(2);
G oss v. Comonweal th, supra, at 855, 856.
The obvi ous purpose of this principle is to
prevent the relitigation of issues which

3 Ky., 648 S.W2d 853 (1983).

4 Id., at 856.

> Kent ucky Rules of Criminal Procedure.
6 | d.

! | d.

8

Ky., 948 S.W2d 415 (1997).



either were or could have been litigated in
a simlar proceeding.®

On direct appeal, the Kentucky Suprene Court stated:

The sole issue is whether his gqguilty plea

should be set aside because he was not

represented by counsel at the time it was

ent er ed. Lacey’s appellate counsel now

argues that the trial judge abused his

di scretion and violated due process and the

Sixth Anmendnent to the Federal Constitution

by refusing to permt Lacey to withdraw his

guilty plea because the record does not

establish t hat Lacey voluntarily and

intelligently waived his right to counsel.
In affirmng the circuit court’s denial of Lacy's notion to
withdraw his guilty plea, the Supreme Court found that *“Lacey
voluntarily and intelligently waived his right to counsel. H s
guilty plea was knowi ngly and voluntarily entered, and the trial
judge did not abuse his discretion in refusing to permt Lacey
to withdraw his guilty plea,” and that furthernore, “(t)here is
no basis to determne that his waiver of counsel was anything
but knowi ngly, intelligently and voluntarily given.” Since Lacy
has unsuccessfully presented this argunment in prior proceedings,
he is barred fromraising this issue again. This is the |aw of

the case.'® The circuit court did not err in denying Lacy’s

CR 60. 02 notion.

° Id., at 416.
10 See Commonweal th v. Schaefer, Ky., 639 S.W2d 776, 777-78 (1982).




The judgnent of the Bullitt Grcuit Court is affirned.
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