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JOHNSON, JUDCE: Janes Brandon Hill has appealed froma fina

j udgnment entered by the Carroll Grcuit Court on July 1, 2003,
following a jury verdict finding himguilty of the offense of
tanpering with physical evidence.! Having concluded that Hil
was entitled to a directed verdict of acquittal on the charge of
tanpering with physical evidence and that the jury should have
been instructed on attenpted tanpering wth physical evidence,

we reverse his conviction and one-year prison sentence. W

! Kentucky Revised Statutes (KRS) 524.100.



further conclude that the inposition of a $1,000.00 fine on Hil
was not authorized by | aw

On March 10, 2003, Hill was indicted by a Carrol
County grand jury for tanpering with physical evidence and the
status offense of being a persistent felony offender in the
second degree (PFOI1).2 At a jury trial held on June 6, 20033
t he undi sputed facts revealed that in February 2003, H |l was
out of jail on bond on a pending charge of possession of a
firearmby a convicted felon. As a requirenent of his bond,

H Il was to submit to drug screening through periodic urine
tests to be given at the Carroll County Detention Center. Hill
underwent a urine test on February 3, 2003, which indicated that
he had traces of marijuana in his system Carroll County Jailer
M ke Hunphrey notified the Commonweal th’s Attorney of the
positive result and a bond revocation hearing was schedul ed for
February 24, 2003, in the Carroll Crcuit Court.

At that hearing, a special judge continued the bond
revocation hearing until the regularly sitting circuit judge
returned to the bench and ordered Hi Il to submt to another
urine test that day. Jailer Hunphrey informed Lieutenant Tony
Meadows of his staff at approximately 10:00 a.m that H Il would

soon be arriving for the purpose of providing a urine sanple.

2 KRS 532.080(2).

3 On the norning of trial, the PFO count was disnmissed on notion by the
Comonweal t h.



The di stance between the courthouse and the detention
center is about a five-mnute wal k. However, H Il did not
arrive for the drug test until around 1:30 p.m, approximtely
three and one-half hours after |eaving the courtroom pronpting
Lt. Meadows to performa pat-down search of HlIl. The search
reveal ed a brown prescription bottle tucked inside the waistband
of HIl's pants, which appeared to contain urine. The liquid
fromthe prescription bottle was poured into a container,
seal ed, and sent to the lab for testing. The test results
i ndi cated that the substance was urine and it contained no trace
of drugs.

After discovering the bottle in Hll's pants, Lt.
Meadows conducted a strip search of Hill, placed himin a
hol ding cell, and advised himto provide another urine sanple.
In accordance with the policy and procedure of the detention
center, Lt. Meadows acconpanied Hill while he produced anot her
urine sanple. The urine was collected in a container and the
sanple was sent to the lab. This sanple collected fromHil
tested positive for marijuana.

Wiile H Il was being confined on February 24, 2003,
foll ow ng the discovery of the prescription bottle, he was
informed of his rights and agreed to talk. During the
interrogation, Hll admtted that the bottle found in his

wai st band cont ai ned urine he had obtained froman eight-year-old
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boy and that he intended to use the boy’s urine, not his own,
for the urine test.

Fol | owi ng the Commonweal th's presentation of evidence,
Hll nmoved the trial court for a directed verdict of acquittal.
He asserted that since the boy’s urine in the prescription
bottl e had not been transferred fromthe prescription bottle to
t he contai ner used for shipnent to the | ab, that he had only
attenpted to fabricate the evidence and that he could not be
convicted of tanpering with physical evidence.

The Commonweal th responded that the evidence showed
that Hill had conme to the detention center with the intention of
submtting urine for a urine test that was not his own. The
Commonweal th stated that since the fabricated urine sanple was
intended to be used in an official proceeding, all of the
el enents of the offense of tanpering with physical evidence were
proven. The trial court denied Hll's notion.?

H Il then requested a jury instruction for attenpted
tanpering with physical evidence on the ground that he was
appr ehended prior to pouring the boy’s urine fromthe
prescription bottle into the testing container. H |l noted that
under the testing procedures a urine sanple nust be in the

authorized testing container to be sent to the lab. The tria

4 Hill did not present any evidence, and he renewed his notion for a directed
verdi ct of acquittal, which was deni ed again.



court denied H Il s request for an instruction on attenpt,
stating that the evidence only supported a conviction for
tanpering with physical evidence.

The jury returned a verdict of guilty of tanpering
w th physical evidence and recomrended a prison sentence of one-
year, the statutory mninum The jury did not recomend that
HIll, who was indigent, be fined. However, when the fina
j udgnment was entered on July 1, 2003, Hill’s sentence included a
$1,000.00 fine in addition to inprisonnment. This appea
f ol | owned.

Hll's first contention is that the trial court erred
when it denied his notion for a directed verdict of acquittal.

Qur Suprene Court in Commonwealth v. Benham?® set forth the

standard for review of a notion for a directed verdi ct of
acquittal :

On notion for directed verdict, the
trial court nust draw all fair and reasonabl e
i nferences fromthe evidence in favor of
t he Comonwealth. |If the evidence is
sufficient to induce a reasonable juror
to believe beyond a reasonabl e doubt
that the defendant is guilty, a directed
verdi ct should not be given. For the
pur pose of ruling on the notion, the
trial court nust assune that the evidence
for the Coomonweal th is true, but reserving
to the jury questions as to the credibility
and weight to be given to such testinony.

5816 S.W2d 186 (Ky. 1991).



On appellate review, the test of a
directed verdict is, if under the evidence
as a whole, it would be clearly unreasonable
for a jury to find guilt, only then the
defendant is entitled to a directed verdict
of acquittal.®

Tanpering with physical evidence is found i n KRS
524. 100 and states:

(1) A person is guilty of tanpering with
physi cal evi dence when, believing that an
of ficial proceeding is pending or nay be
instituted, he:

(a) Destroys, nmutil ates, conceal s, renoves
or alters physical evidence which he
believes is about to be produced or
used in the official proceeding with
intent to inpair its verity or
avai lability in the official
proceedi ng; or

(b) Fabricates any physical evidence with
intent that it be introduced in the
of ficial proceeding or offers any
physi cal evidence, knowing it to be
fabricated or altered.

(2) Tanpering with physical evidence is a C ass
D fel ony.

Under subsection (b) of this statute, a person is guilty of
tanpering with physical evidence (1) if he fabricates any
physi cal evidence with the intention that the evidence be
introduced in an official proceeding; or (2) if he offers any
physi cal evidence for introduction in an official proceeding

whi ch he knows was fabricated or altered. The Comonweal th

®1d. at 187.



argues that the offense of tanpering w th physical evidence had
been conpl eted, because the boy’ s urine was fabricated physica
evidence and H Il intended the boy’s urine to be used in the
testing for the bond revocation hearing.

After drawing all fair and reasonable inferences from
t he evidence in favor of the Commonweal th, we nust concl ude that
t he evidence was not sufficient to induce a reasonable juror to
bel i eve beyond a reasonabl e doubt that H Il was guilty of
tanpering with physical evidence. Lt. Meadows testified that he
di scovered the bottle of urine in the waistband of HIl’'s pants.
Jail er Hunphrey testified that H Il admtted that he had a boy
provide himwi th a urine sanple, which he then took to the
detention center for the purpose of substituting it for his own
urine for the drug screening test. Thus, while H Il clearly
attenpted to fabricate a urine sanple with the intention that
the fabricated urine sanple be tested for the purpose of his
bond revocation hearing, he did not succeed in doing so because
he was caught by Lt. Meadows before the boy’ s urine was placed
in the test container. Wile H Il s urine was al ready physica
evi dence, for the boy’ s urine sanple to becone physical evidence
it had to be placed in the test container for purposes of the
revocati on proceeding. To argue otherwi se would result in the
crime of tampering with physical evidence being conpleted upon

H Il having the boy urinate in a bottle. Cdearly, at that stage
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of the event and at the tinme H Il entered the detention center
wth the bottle of the boy’'s urine, H Il was only attenpting to
fabricate the physical evidence to be tested for his revocation

proceedi ng. © KRS 524.100(1) (b) punishes the fabrication of

physi cal evidence with the intent that it be introduced in an
of ficial proceeding, not the intent to fabricate. Accordingly,
the trial court erred by denying Hll’ s notion for a directed
verdict of acquittal.

We also agree with Hill that the trial court erred by
refusing to instruct the jury on the offense of attenpted
tanpering with physical evidence. Hill asserts that at the tine
the prescription bottle containing the boy’'s urine was
di scovered, he had not conpleted the offense of tanpering with
physi cal evi dence, even though he concedes he had perforned a

substantial step toward committing the offense.® O course, as

" When the boy’'s urine was taken fromH Il it became physical evidence, but
only in support of the crime of attenpting to fabricate physical evidence not
for purposes the revocation proceeding.

8 KRS 506. 010 provides as follows:

(1) A person is guilty of crimna
attenpt to commit a crine when
acting with the kind of culpability
ot herwi se required for conm ssion
of the crime, he:

(a) Intentionally engages in
conduct whi ch woul d
constitute the crinme if the
attendant circunstances were
as he believes themto be; or

(b) Intentionally does or onits
to do anything which, under

- 8-



we previously discussed the Commonweal th contends the

was conpl eted upon Hil

detenti on center.

bringing the boy’s urine with

of f ense

himto the

(2)

(3)

(4)

the circunstances as he
believes themto be, is a
substantial step in a course
of conduct planned to
culmnate in his comm ssion
of the crine.

Conduct shall not be held to
constitute a substantial step under
subsection (1)(b) unless it is an
act or om ssion which | eaves no
reasonabl e doubt as to the
defendant’s intention to commt the
crime which he is charged with
attenmpting.

A person is guilty of crimna
attenpt to commt a crine when he
engages in conduct intended to aid
anot her person to conmit that
crime, although the crime is not
conmtted or attenpted by the other
person, provided that his conduct
woul d establish conplicity under
KRS 502.020 if the crime were
conmitted by the other person

A crimnal attenpt is a:

(a) Class C felony when the crine
attenpted is a violation of
KRS 521.020 or 521.050;

(b) Class B felony when the crine
attempted is a Cass A felony
or capital offense;

(c) Class C felony when the crine
attenpted is a Class B
f el ony;

(d) Cl ass A mi sdenmeanor when the
crinme attenpted is a Cass C
or D fel ony;

(e) Cl ass B mi sdenmeanor when the
crinme attenpted is a
m sdemeanor .



The cases of Kirkland v. Commonweal th,® and Cope v.

Comonweal t h, 1° are distinguishable fromthis case. In Kirkland,

our Supreme Court held that a jury instruction on attenpted
robbery was not proper since the defendant admitted that he and
anot her person had entered a store while arned with a gun and
intending to steal noney fromthe owner. The robbery was

conm tted when the defendant entered the store with a gun in
order to steal noney fromthe victimeven though no noney was
taken. In Cope, the Court held that a defendant, who escaped
fromthe | ocked portion of a detention facility but not fromthe
entire building, was not entitled to receive a jury instruction
on attenpted escape. Regardless of the fact that he had not
escaped to the outside of the detention facility, the nere fact
that he had entered an area w thout | ocked doors supported a
conviction for escape, and not an instruction for attenpted
escape.

In this case, H Il possessed a urine sanple fromthe
boy with the intent of having it tested for a court proceeding
i nstead of his own, but the boy’s urine sanple never becane
physi cal evidence because Hi Il was caught before he could put
the boy's urine in the test container. The statute in question

requires that the defendant fabricate evidence with the

® 53 S.W3d 71, 76 (Ky. 2001).

10 645 S, W2d 703, 704 (Ky. 1983).
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intention of the evidence being introduced in an officia
proceeding. Hill attenpted to fabricate physical evidence, but
he was prevented from doing so. Thus, the evidence did not
support a finding that H Il had conpleted the offense of
tanpering wth physical evidence, but it did support a finding
that he took a substantial step in a course of conduct intending
to fabricate evidence. Thus, he was entitled to an instruction
on attenpt.

H Il s final argunent is that the trial court
erroneously inposed a $1,000.00 fine upon himin addition to his
sentence of inprisonnent. The Commonweal th concedes that this
was error and agrees that this portion of the sentence should be
reversed. !

Based on the foregoing, the final judgnent and

sentence of the Carroll Circuit Court is reversed.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Ri chard Hof f man Gregory D. Stunbo
Frankfort, Kentucky Att orney Cenera

Carlton S. Shier, 1V
Assi stant Attorney Genera
Frankfort, Kentucky

1 See KRS 534.030(4) and Sinpson v. Commonweal th, 889 S.W2d 781, 784 (Ky.
1994) (hol ding that inposition of a fine upon an indigent defendant was not
aut hori zed).
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