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JOHNSON, JUDGE: Dani el Reese Hanpton has appeal ed fromthe
final judgnment and order of inprisonnment of the Pike Circuit
Court entered on July 3, 2003, which revoked his pretria

di version and sentenced him pursuant to his guilty plea, to one

year in prison for the offense of flagrant nonsupport.! Having

! Kentucky Revised Statutes (KRS) 530.050(2) provides:

A person is guilty of flagrant nonsupport when
he persistently fails to provide support which he can
reasonably provide and which he knows he has a duty
to provide by virtue of a court or adm nistrative



concluded that the trial court did not abuse its discretion in
sentenci ng Hampton, we affirm?

Hanpton and his former wife, Debra, were divorced in
1992, and pursuant to their decree of dissolution of marriage,
Hanpt on was to pay Debra child support of $265.00 per nonth for
their mnor child Brandon. From 1992 to Novenber 2000, Hanpton
repeatedly failed to pay child support, and the Commonweal th, on
Debra’ s behalf, filed a notion to hold Hanpton in contenpt of
court. Subsequently, on Novenber 17, 2000, the trial court
i ssued a bench warrant for Hanpton’s arrest, and ordered that he
coul d purge hinself of contenpt by paying his child support
arrearage through Novenber 2000 in full, which total ed

$10, 918.82.°

order to a mnor child . . . and the failure results
in:

(a) An arrearage of not |ess than one thousand
dollars ($1, 000.00); or

(b) Six (6) consecutive nonths wi thout paynent
of support; or

(c) The dependent havi ng been placed in
destitute circumstance

2 Hanpton states in his brief to this Court that his due process rights were
vi ol ated when the trial court denied his notion for an appeal bond pendi ng
the resolution of this case. However, the Conmonwealth in its brief reveal ed
that an agreed order was entered on July 3, 2003, between the parties

al | owi ng Hanpton to remain on bond pending his appeal to this Court. In his
reply brief, Hanpton has conceded this argunent and we have no reason to
further review this issue.

3 The records of the Pike County Child Support O fice indicated that as of
Novenber 1, 2000, Hanpton had paid a total of $10,106.94 in child support.



On June 4, 2001, Hanpton was indicted by a Pike County
grand jury on one count of flagrant nonsupport, pursuant to KRS
530.050. On April 16, 2002, Hanpton was arraigned and pled not
guilty. Prior to trial, on July 19, 2002, Hanpton signed a
nmotion to enter guilty plea and notion for pretrial diversion of
a Cass Dfelon.* On that same date, Hanmpton's guilty plea was
accepted and the trial court entered an order on July 22, 2002,
granting the pretrial diversion for five years, which was signed
by the Commonweal t h, Hanpton, and his attorney. Hanpton's child
support arrearage was set at $14,346.35.° The ternms of the
di versi on agreenent included paynent of $200.00 per nonth on the
arrearage, payment of $265.00 per nonth for current child
support, and no comm tnent of another offense during the period
of diversion. Hanpton was to remain on pretrial diversion for
five years, or until the arrearage was paid in full. In return
for his guilty plea, the Coomonweal th recormended a one-year
sentence of inprisonnent,® in the event Hanpton failed to
conplete the terns and conditions of the diversion agreenent,
and the Comonweal th agreed not to oppose Hanpton’s notion for

pretrial diversion.

4 These notions were filed on July 22, 2002.

° Pursuant to the diversion agreement, Hanpton appeared in open court on July
19, 2002, to enter a plea of guilty on the charge of flagrant nonsupport.

5 The maxi num possi bl e sentence of inprisonnent on the charge was five years.



Because Hanpton failed to honor the provisions of the
di versi on agreenent, the Commonweal th, on Cctober 14, 2002,
noved the trial court for appropriate action. The trial court
hel d a hearing on Decenber 13, 2002, and in an order dated
Decenber 20, 2002, gave Hanpton one nore chance and stated as
foll ows:

1. The Def endant, Dani el Reese Hanpton,
shal |l pay a total of $1,260 in January
2003, to be applied $265.00 to current
support and $995.00 to be applied to
arrearages. This paynent shall be nmade
to the Pike County Attorney’'s Ofice,
Division of Fam |y Support.

2. He shall continue to nmake paynents of
$1, 260 each nonth after January until
he has paid the entire arrearage or
until further order of this Court.

3. The hearing on the [ Cormonweal t h’ s]
notion to revoke his diversion and
sentence himto prison is continued
until February 21, 2003 [enphasis
added] .

After several orders were entered rescheduling the
heari ng on the Commonweal th’s notion to revoke diversion, a
hearing was held on May 23, 2003.’ Hanpton’s failure to conply

with the requirenents of the pretrial diversion agreenent was

“In April 2003, the Conmonwealth agreed to a continuance pending resol ution
of Hanpton's Social Security claim This Social Security claimwas denied in
April 2003, and Hanpton appealed. It is clear that the Conmonweal th was
sensitive to this attenpt by Hanpton, negating Hanpton's argunent to this
Court that his constitutional rights were violated as he attenpted to pursue
his Social Security claim



undi sputed.® Hanpton stated that he had had no income since July
2002, when he was laid off fromhis job as a | aborer for a gas
conpany, and his failure to conply with the pretrial diversion
agreement was due to his inability to work,® inability to draw

unenpl oyment benefits, °

and the denial of his Social Security
disability claim Hanpton argued that he should not be puni shed
for failing to pay his child support, because he was not able to
pay what he owed. However, the trial court was not persuaded
and stated that Hanpton had agreed to the terns of the pretria
di version agreenment in July 2002, despite being laid off a nonth
earlier. Further, the back injury that he conpl ai ned of had
occurred in 1991, yet there was evidence that he had worked as
recently as June 2002. The trial court entered orders on July
16, 2003, and July 24, 2003, finding that Hanpton had vi ol at ed

11

the conditions of his pretrial diversion,* and pursuant to KRS

533. 256(1), '? ordered the diversion revoked, and schedul ed a

8 Hanpton testified that he had paid his wife sone noney for his son since the
date of the diversion agreenment, however he had failed to pay this through
the child support office and was unable to produce any receipts or cancelled
checks to support his testinony.

® Hanpton testified that he aggravated his 1991 back injury and was currently
under a doctor’s care. He argued that he only had a tenth-grade education
and only had experience working jobs requiring nanual | abor

10 Hanpton testified that when he entered the pretrial diversion agreement, he
t hought he was going to be eligible for unenpl oynent, but he was not because
he had applied for Social Security benefits.

1 The trial court found that Hanpton’s child support arrearage through Apri
30, 2003, was $17, 261. 35.

12 KRS 533.256(1) provides:



sentenci ng hearing. On June 27, 2003, Hanpton was sentenced®® to
one year in prison' pursuant to the pretrial diversion agreenent
and on July 3, 2003, a final judgnment and order of inprisonnment
was entered. This appeal foll owed.

Hanpton cl ains that the Commonweal th failed to prove
that he could reasonably pay child support. He cites the

Suprene Court of Kentucky case of Schoenbachler v.

Commonweal th, ® in support of his contention that the

Commonweal t h had the burden of proving that he was reasonably
able to pay support. Wile we agree with Hanpton’s statenent of

the I aw, we conclude that Schoenbachl er does not support his

position. In Schoenbachler, the defendant was found guilty

pursuant to a jury verdict of flagrant nonsupport, and sentenced

If the defendant fails to conplete the
provisions of the pretrial diversion agreenent within
the time specified, or is not making satisfactory
progress toward the conpl etion of the provisions of
the agreenent, the Division of Probation and Parol e,
the victim or a peace officer may informthe
attorney for the Commonweal th of the alleged
viol ati on or nonconpliance, and the attorney for the
Conmonweal th may apply to the court for a hearing to
det ermi ne whether or not the pretrial diversion
agreenment shoul d be voided and the court should
proceed on the defendant’s plea of guilty in
accordance with the | aw

13 At the sentencing hearing, Hanpton declined the invitation to speak on his
behal f as to any mitigating factors to be considered. Further, he was given

an opportunity to review the pre-sentence investigation report and had no
obj ection.

 Hanpton received four days credit for tine served.

15 95 S, W3d 830 (Ky. 2003).



to one year in prison. The Supreme Court noted that the
Commonweal t h had the burden of proving that Schoenbachler did
not have the ability to provide child support, and it rul ed that
t he evidence was sufficient to support the jury’ s verdict.?®

In this case, Hanpton pled guilty to the charge of
fl agrant nonsupport in order to receive a pretrial diversion,
rat her than being sentenced to one year in prison or going to
trial and facing a prison sentence of up to five years. At the
guilty plea hearing, the trial judge specifically asked Hanpton
i f he understood that he was waiving his right to have the
Commonweal th prove beyond a reasonabl e doubt that he was guilty
of flagrant nonsupport. He answered affirmatively.
Furthernore, by entering his plea of guilty, Hanpton adm tted he
violated the el enents of flagrant nonsupport and he was “deened

convi cted”. !

By pleading guilty, Hanpton waived his right to
trial and his right to have the Conmonweal th prove he had the
ability to reasonably provide child support.!® Thus, once
Hanpton pled guilty to the charge, all that was required of the

Commonweal th to prove was that he had not conplied with the

pretrial diversion agreenent.

6 Schoenbachl er, 95 S.W3d at 835- 36.

7 Thomas v. Commonweal th, 95 S.W3d 828, 829 (Ky. 2003).

18 See Centers v. Commonweal th, 799 S.W2d 51, 54 (Ky.App. 1990).
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Therefore, the issue becones whet her or not Hanpton’'s
pl ea was constitutionally valid. Wen a case is resolved by a
plea of guilty, the guilty plea nust represent a voluntary and
intelligent choice anong the alternative courses of action open
to a defendant.!® The trial court nust determine that a
defendant’s guilty plea is intelligent and voluntary, and this
determi nation nust be put in the record.? The validity of a
guilty plea nust be determined fromconsidering the totality of

1 These circunstances i ncl ude

t he circunmstances surrounding it.?
t he accused’ s deneanor, background and experience, and whet her
the record reveals that the plea was voluntarily made.?* Sol et
decl arations nmade in open court carry a strong presunption of
verity.?® The trial court is in the best position to determ ne

if there was any reluctance, m sunderstanding, involuntariness,

or inconpetence by the defendant in pleading guilty.?

9 North Carolina v. Alford, 400 U S. 25, 91 S.C. 160, 27 L.Ed.2d 162 (1970);
Centers, 799 S.W2d at 54; Sparks v. Commonwealth, 721 S.W2d 726 (Ky. App
1986) .

20 Boykin v. Al abama, 395 U.S. 238, 89 S.Ct. 1709, 1712, 23 L.Ed.2d 274
(1969); Centers, supra; Sparks, supra at 727.

2 Commonweal th v. Crawford, 789 S.W2d 779, 780 (Ky. 1990); Centers, supra;
Kotas v. Commonweal th, 565 S.W2d 445, 447 (Ky. 1978).

22 Centers, supra; Sparks, supra; Littlefield v. Commonweal th, 554 S.W2d 872
(Ky. App. 1977).

23 Bl ackl edge v. Allison, 431 U.S. 63, 74, 97 S.Ct. 1621, 1629, 52 L.Ed.2d 136
(1977).

24 Centers, supra (citing Blackl edge, supra).




Hanpt on argues to this Court that his guilty plea
coul d not have been voluntary because he did not understand the
law in relation to the facts. He argues that, at the guilty
pl ea hearing, the trial judge nerely asked “the laundry list of
guestions” and Hanpton “rhythm cally” answered. However, in
reviewing the video record, it is apparent that the trial judge
very carefully asked the questions to Hanpton. There is no
evi dence that Hanpton did not answer the questions with the
| evel of understanding as required under Kentucky |aw. 2°

The order granting pretrial diversion and accepting
Hanpton's guilty plea specifically states that Hanpton’'s
attorney explained to himthe terns and conditions of the
pretrial diversion and that Hanpton freely, voluntarily,
intelligently, and know ngly entered into the agreenent with the
Commonweal th. The order further states that if Hanpton failed
to successfully conplete pretrial diversion thereby voiding the
agreenent, the Court could inpose a sentence equal to or |ess
than the penalty reconmended by the Conmonweal t h. 2°

We have reviewed the video record of the guilty plea
hearing. The trial judge carefully asked Hanpton if he was
voluntarily waiving his various constitutional rights, if he was

satisfied with his counsel, if he needed any nore tine to

% See Turner v. Commonweal th, 647 S.W2d 500 (Ky.App. 1982).

26 This is simlar to the |anguage set out in the notion to enter guilty plea
and notion for pretrial diversion of a Class D felon signed by Hanpton.
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consider his plea, if he was under the influence of any al cohol,
drugs, or nedication, if he desired to plead guilty, if he was
pl eading guilty based on guilt alone, and if anyone proni sed him
they could bind the trial court to accept his plea. Hanpton’s
answers to the questions support the conclusion that his guilty
pl ea was constitutionally valid. Further, Hanpton's attorney
stated to the trial court that Hanpton understood the nature of
t he charges against him Thus, we conclude that the trial court
properly determ ned that Hanpton's plea of guilty was know ngly,
intelligently, and voluntarily entered.

Based on the foregoing reasons, the judgnent and

sentence of the Pike Circuit Court is affirned.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Denni s St ut sman Gregory D. Stunbo
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