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COVBS, JUDGE. G egory Val entine has appealed froma fina
j udgnent and sentence of the Jefferson Crcuit Court entered on
June 9, 2003. The judgnent followed Valentine' s conviction of

two counts of first-degree sexual abuse and one count of fourth-

1 Senior Judge Thonas Enberton sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



degree assault. W conclude that the trial court did not err
either by submtting the second count of sexual abuse to the
jury or by limting the evidence presented with respect to a
threat that Val entine made against the victim Therefore, we
affirmthe judgnent.

On the evening of March 6 and into the early hours of
March 7, 2002, Valentine intimdated, humliated, and finally
assaulted his live-in girlfriend. The victimreported the
crinmes, and Valentine was indicted on May 7, 2002. He was
charged with one count of first-degree rape, one count of
fourth-degree assault, two counts of first-degree sexual abuse,
one count of unlawful inprisonnment, and one count of terroristic
threatening. Valentine pleaded not guilty.

Ajury trial was held on February 4-7, 2003.
Fol | owi ng presentation of the evidence, the court instructed the
jury, in part, to find Valentine guilty of first-degree sexua
abuse if it believed -- beyond a reasonabl e doubt -- that
Val entine had subjected the victimto sexual contact by forcing
her to masturbate in front of him The jury acquitted Val entine
of rape, unlawful inprisonment, and terroristic threatening. It
convi cted him of one count of first-degree sexual abuse and
fourth-degree assault. This appeal followed.

Val entine argues that the trial court erred by

instructing the jury with respect to the count of sexual abuse
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pertaining to the forced masturbation. Wile he concedes in his
brief that this claimof error has not been properly preserved
for appellate review, Valentine nonetheless urges this Court to
review this issue of first inpression pursuant to the pal pable
error standard of RCr? 10.26, which provides as foll ows:

A pal pabl e error which affects the

substantial rights of a party may be

consi dered by the court on notion for a new

trial or by an appellate court on appeal,

even though insufficiently raised or

preserved for review, and appropriate relief

may be granted upon a determ nation that

mani fest injustice has resulted fromthe

error.
After our review, we have concluded that the jury was properly
instructed on this matter and that Valentine’ s conduct -- as
found by the jury -- did indeed anount to crimnal sexual abuse.

The provisions of KRS 510.110(1)(a) define crimna
sexual abuse as the act of subjecting another person to sexua
contact by forcible conmpulsion. The term "sexual contact” is
defined at KRS® 510.010(7) as "any touching of the sexual or
other intimte parts of a person done for the purpose of
gratifying the sexual desire of either party.” (Enphasis

added.) Read together, these provisions crinmnalize an act

wher eby one person forcibly subjects another to any touching of

2 Kentucky Rules of Crinminal Procedure.

3 Kentucky Revi sed Statutes.



the intimate parts of either of themfor the purpose of
gratifying the sexual desire of either of them
Pursuant to these provisions, Valentine contends that
a defendant cannot be found guilty of sexual abuse where he
sinply conpels another to touch her own intinate parts in order
to gratify the defendant’s sexual desire. Valentine argues that
t he provisions require one of the parties to touch the other and
that the act of forcing soneone else to engage in an activity of
aut o- mani pul ati on has not been crimnalized by these provisions.
The court's instruction to the jury provided that the
jury was to find Valentine guilty of first-degree sexual abuse
if the jury was persuaded beyond a reasonabl e doubt that he
"subjected the victimto sexual contact by forcing her to
masterbate (sic) in front of him . . ." Valentine concedes
that the Commonweal th produced evi dence sufficient to support
the jury’s finding that he had coerced the victiminto
mast urbating through a threat of further violence against her.
However, he denies that he touched her or that she touched him
We begin our analysis by exam ning the statutory
provi sions. The statute prohibits a person from subjecting
anot her to sexual contact by forcible conmpulsion. It does not
prescribe particulars: e.g., that one person nust touch the
other. On its face, the legislation is broad enough to

enconpass the defendant’s actions in this case. By operation of
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KRS 510. 110, the defendant is nmade crimnally liable if he

“subj ects anot her person to sexual contact.” The statute is not
anbi guous. The statute does not limt the scope of the crinme by
defining who touches whom Instead, it enconpasses a

prohi bition against all forced sexual contact. Valentine admts
that he forcibly subjected the victimto unwanted, involuntary
sexual contact in order to gratify his own sexual desire. Based
on the evidence presented and the | anguage of the statutes at
issue, the trial court did not err by submtting this nmatter to
the jury.

Val entine al so contends that the court erred by
prohi biting himfromintroduci ng specific evidence of a threat
he made against the victimduring the evening of March 6-7. He
had threatened to di scl ose personal information about the victim
to her parents (i.e., that she had had an abortion). He argues
t hat evi dence of the specific contents of that threat is
rel evant to show that the victimhad a notive to fabricate her
al | egati ons against himand that its exclusion deprived himof a
conpl ete defense. W disagree.

In a pre-trial notion, the Comonweal th sought to
prevent Valentine fromnentioning the abortion, limting his
testinmony to his threat to “reveal” an “intimate secret.”
According to Valentine, this evidence was adm ssible to show

that the victimhad a notive to fabricate the charges.
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Val entine argued that his threat to reveal this information to
the victims parents precipitated her fal se all egati ons agai nst
him Wthout this evidence, Valentine clainmed that he woul d be
deprived of a fair trial

The trial court indicated its inclination to exclude
evidence relating to the specific terns of the threat because
they were not particularly probative of any issue and were
unfairly prejudicial to the Coomonweal th’s case. However, the
court did permt Valentine to indicate in his testinony that he
had threatened to reveal an “intimate secret” to the victims
parents. Valentine was not permtted to el aborate further on
the particular contents of the threat.

KRE* 401 and 403 set forth the guidelines under which
the adm ssibility of evidence is evaluated. Partin v.

Conmonweal th, Ky., 918 S.W2d 219 (1996). KRE 401 defi nes

rel evant evi dence as:

evi dence havi ng any tendency to nmake the

exi stence of any fact that is of consequence

to the determ nation of the action nore

probable or | ess probable than it woul d be

wi t hout the evidence.
KRE 403 provides that rel evant evidence may be excluded “if its
probative value is substantially outwei ghed by the danger of

undue prejudice. . . .” Absent an abuse of discretion, an

4 Kentucky Rul es of Evidence.



appel l ate court will not disturb the decision of a trial court
as to the admssibility of evidence. |d.

Val entine intended to denonstrate to the jury that
this contested evidence was the very factor that notivated the
victimto fabricate clains against him The trial court
concl uded that while the evidence was rel evant, the exact
details of the personal information had little -- if any --
probative val ue.

The trial court did not abuse its discretion by
excl udi ng evidence of the specific terns of Valentine s threat
against the victim He was allowed to present evidence
suggesting that the victimhad pressed charges against himin
retaliation for his threat to reveal “an intimte secret” about
her. He was able to create a clear inpression to the jury that
the victimm ght have fabricated the charges. W cannot agree
that he was deprived of a fair trial on this issue.

For the foregoing reasons, the judgnent of the

Jefferson Circuit Court is affirned.

EMBERTON, SENI OR JUDGE, CONCURS

DYCHE, JUDGE, CONCURS I N RESULT.
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