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BEFORE: COMBS, CHI EF JUDGE; BARBER, JUDGE; M LLER, SENI OR
JUDGE. !

COVBS, CHI EF JUDGE: Donald G Ford has appeal ed from an order
of the Jefferson Family Court entered on March 19, 2003, which
granted the CR? 60.02 notion of the appellee, Margaret Ford, to

re-open the parties’ decree of dissolution and to nodify their

! Senior Judge John D. Mller, sitting as Special Judge by Assignment of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.

2 Kentucky Rule of Civil Procedure.



property settlenment agreenent based upon a cl ai mof fraud.
After our review of the facts and the |Iaw, we vacate and renmand.

Donal d and Margaret Ford married in 1949. They
accunul ated business interests in several conmercial ventures,
in gam ng enterprises, and in nunerous tracts of incone-
produci ng real property. By the early 1990's, the marital
estate appeared to run into the mllions of dollars. Beginning
in 1992, however, the couple’s lucrative business ventures had
becone the focus of a federal crimnal investigation.?

In August 1992, Internal Revenue Service agents raided
Arcade Plaza Bingo in Louisville, a gam ng establishnment owned
by the Fords, and seized $53,000.00 in cash. A few days |ater,
agents confiscated nore than $750, 000. 00 from bank accounts held
by Donal d Ford and others. By the follow ng sumer, Donal d had
been indicted by a federal grand jury on charges of illega
ganbl i ng, noney | aundering, and income tax fraud.* Federa
authorities sought forfeiture of business assets (allegedly
financed wth illegal ganbling proceeds) valued at nore than two
mllion dollars.

In March 1995, Margaret filed a Petition for

Di ssolution of Marriage seeking to end her forty-two year

3 Margaret Ford was never inplicated in any crininal w ong-doing.

4 Media reports (filed in April 1993 and made part of the record by Margaret)
i ndi cate that Donald was all eged to have skimred | arge anounts of cash from
the gam ng operations each day. He allegedly hid the cash in brief cases and
deposited the noney in safety deposit boxes throughout the country.

-2



marriage to Donald. Wth crimnal proceedi ngs agai nst Donal d
pendi ng, the parties exchanged infornmal offers of settlenent in
Septenber 1995. On COctober 4, 1995, Margaret rejected Donald' s
offer of 1.5 mllion dollars to settle the property division
portion of the proceedings. Wile she originally intended to
propose a counter-offer of 2 mllion dollars, her final witten
offer of settlenment demanded “50% of the marital estate after
di scl osure of all financial docunents.” Presumably because of
the ongoing crimnal investigation of his financial dealings,
Donal d resisted a full disclosure of the assets under his
control

On Cctober 5, 1995, the parties executed a Menorandum
of Agreenent in which they divided the marital estate to their
nmutual satisfaction. Under the terns of the agreenent, Margaret
was to receive imediately the marital residence; all househol d
goods, furniture, and jewelry in her possession; an unencunbered
vehi cl e; $350,000.00 in cash; and a certified check in the
amount of $650, 000.00. Additionally, Margaret was to receive
$500, 000. 00, payable in yearly installnments of $100, 000. 00,
begi nning on March 1, 1996.

Margaret agreed to continue as a defendant in a
forfeiture action instituted by federal authorities. She also
agreed that if she were to prevail as an innocent spouse in the

proceedi ngs, she would convey to Donald her interest in the cash
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and real and personal property that were the subject of the
forfeiture action. Finally, Margaret agreed to disclaimany
interest “to any other real or personal property |ocated or
situated in any place or state . . . .” Donald was to take the
remai nder of the marital estate, including specifically
enunerated parcels of real property. He agreed to accept ful
responsibility for the paynent of all known and unknown state
and federal tax liabilities. A final decree of dissolution was
entered on Cctober 6, 1995, incorporating by reference the
property settlenment agreenent executed by the Fords.

The Fords’ settlenent negotiations had clearly taken
pl ace in an atnosphere perneated with distrust, suspicion, and
tension. Various di sputes soon arose concerning the
construction and inplenentation of the agreement. 1In July 1997,
Donald filed a CR 60.02 notion to nodify the agreenent based on
Margaret’s failure to convey certain real property to him In
Septenber 1997, an agreed order was entered in which Mrgaret
rel eased Donald fromhis obligation to pay to her the four
remai ni ng annual paynents of $100, 000. 00 i n exchange for three
parcel s of the couple’ s real estate.

In March 2001, Margaret filed a notion to re-open the
decree of dissolution and to nodify the parties’ property
settl enment agreenment. Margaret contended that new y discovered

evi dence indicated that Donal d had concealed and failed to



di scl ose to her the existence of nore than 1.8 mllion dollars
in marital funds.

Donal d, now i nprisoned at a federal facility,
responded to the notion for relief in April 2001. Through
counsel, Donald explained that the funds at issue were being
held by Orson Adiver, President of the Bank of Louisville, as
his power of attorney and that they were the subject of a
federal forfeiture action. |In addition, he denied that the
funds were marital property. He stated that they were the
proceeds of various |oans and property sales. Donald contended
that Margaret “plainly had actual know edge of the existence of
such sources of funds” and all eged that Margaret, too, had
failed to disclose that she was hol ding | arge suns of cash when
she filed her sworn disclosure formwth the court.

In defending the claimagainst him Donald separately
contended that the property settlenent agreenent should be set
aside. In his own notion for relief, Donald referred to an
outstanding federal tax bill of 2.6 mllion dollars and
requested a hearing in which the entirety of the marital estate,
including its liabilities, could be finally and equitably
distributed to the parties.

On August 14, 2001, followi ng a period of active
di scovery, Margaret filed a notion for partial sunmary judgnent.

In her notion, Margaret contended that she was entitled as a
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matter of law to recover from Donald one-half of the secreted
cash plus interest from Cctober 5, 1995; the sum of $6, 328. 10,
representing an overpaynent of Social Security benefits nade to
Donal d and withheld from Margaret by federal authorities; and
her attorney’s fees.

In a pro se response, Donald clained that the disputed
2.5 mllion dollars belonged to investors, who had requested
that it be placed “in bank shares at the Bank of Louisville.”
Donal d cl ai med that the bank suggested that he use the cash to
purchase noney orders instead of bank shares.

In a supplenmental notion for relief, Margaret urged
that the decree should be re-opened and that the agreenent be
nodi fied pursuant to CR 60.02(f), which provides for “any other
reason of an extraordinary nature justifying relief.” She
contended that Donald’ s failure to disclose the true nature of
the marital estate anmounted to fraud and perjury and that he
shoul d not be permtted to profit fromhis nefarious behavior.
She argued that it would be manifestly unfair to allow the
j udgnment to stand.

In an order entered March 19, 2003, the Jefferson
Fam |y Court granted Margaret’s notion for summary judgnent.
The court determ ned that Donald had conmtted fraud by
concealing from Margaret nore than 1.8 mllion dollars in noney

orders; that he had al so purchased and wongfully conceal ed
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ot her noney orders totalling $720, 000.00; and that Margaret was
entitled to recover the sum of $6,328.10 that had been paid in
error to Donald by the Social Security Adm nistration and
wi t hhel d by that agency from Margaret.® The court awarded
Margaret a judgment for $3,169,991.54. Ford s notion to vacate
pursuant to CR 59.05 was denied, and this appeal foll owed.
Donal d argues on appeal that the fam |y court erred by
re-openi ng the judgnment since Margaret’s request for relief was
untinely. W disagree.
CR 60.02 provides as follows:

On notion a court may, upon such terns as
are just, relieve a party or his |egal
representative fromits final judgnent,
order, or proceeding upon the foll ow ng
grounds: (a) m stake, inadvertence,
surprise, or excusable neglect; (b) newy
di scovered evi dence which by due diligence
could not have been discovered in tinme to
nove for a newtrial under Rule 59.02; (c)
perjury or falsified evidence; (d) fraud
affecting the proceedi ngs, other than
perjury or falsified evidence; (e) the
judgnent is void, or has been satisfied,

rel eased, or discharged, or a prior judgnent
upon which it is based has been reversed or
ot herwi se vacated, or it is no |onger

equi table that the judgnent should have
prospective application; or (f) any other
reason of an extraordinary nature justifying
relief. The notion shall be nmade within a
reasonabl e tine, and on grounds (a), (b),
and (c) not nore than one year after the

° At the direction of the United States District Court, the Jefferson Famly
Court also determined that Margaret was entitled to one-half of nore than
$600, 000. 00 (seized by federal authorities from Donald before the dissolution
of the parties’ marriage) as part of the equitable division of the couple’'s
property. This award has not been appeal ed.
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j udgnent, order, or proceedi ng was entered

or taken. A notion under this rule does not

affect the finality of a judgnent or suspend

its operation.

Mar gar et based her notion on various clainms of newy
di scovered evidence, fraud, perjury, and “a reason of an
extraordinary nature.” By relying on a “claimof fraud
affecting the proceedings” as contenplated by CR 60.02(d), we
agree that Margaret alleged sufficient grounds to justify her
motion for relief and that the notion is not otherw se

procedural |y barred.

In Terwlliger v. Terwilliger, 64 S.W3d 816, 818 (Ky.

2002), the Suprene Court of Kentucky held that "fraud on a party
is, in fact, "fraud affecting the proceedings.'" The dispute in

Terwi I liger also concerned a settlenent agreenent dividing a

couple's marital property and debts at the tine of their
divorce. The Terwilligers' marital property included severa

cl osely-held corporations. Thonas Terwilliger represented to
his wife, Judith, that the corporations, including TransAnerica
Cabl e, were in grave financial straits and that TransAnmerica was
nearly bankrupt. Based upon Thomas's representations, Judith
entered into a property settlenent agreenent accepting
unencunber ed stock approxi mati ng 10% of the val ue of the

coupl e's busi nesses. Thonas assessed Judith's interest at

$11, 000. 00. Pursuant to the agreenent, Thonmas was to receive
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t he remai ni ng stock that he valued at $100, 000.00 -- along with
the corporate debt. The final decree of dissolution

i ncorporated the property settlenent agreenent by reference and
was duly entered.

Less than one nonth after the divorce decree was
entered, Thomas entered into an agreenent to sell TransAnerica
for approximately $1,600,000.00. Judith filed a notion to re-
open the decree of dissolution pursuant to CR 60.02(d). She
al l eged that the settlenent agreenent had been procured through
"fraud, m srepresentation, lack of full disclosure, and
[ Thomas' s] overreaching." |1d. at 817.

The famly court granted Judith's CR 60.02 notion to
re-open, and following a hearing, it nodified the origina
property division to award Judith an additional $384, 166. 50.
Thomas appeal ed the nodification to this court, arguing that his
actions did not amount to "fraud affecting the proceedi ngs" as
contenpl ated by CR 60.02(d). Relying upon the analysis in

Rasni ck v. Rasnick, 982 S.W2d 218 (Ky. App. 1998), we reversed

the decision of the famly court. Rasnick held that the
provi sions of CR 60.02(d) applied only to extrinsic fraud --

fraud commtted outside the court proceedings.

According to the | eading authority on the
Kentucky Rules of Civil Procedure, fraud
affecting the proceedings relates to what is
denom nated “extrinsic fraud.” 7 Kurt A
Phi li pps, Jr., Kentucky Practice, CR 60.02
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cnt 6 (5th ed. 1995). “This covers
fraudul ent conduct outside of the tria

which is practiced upon the court, or upon
the defeated party, in such a manner that he
is prevented from appearing or presenting
fully and fairly his side of the case.” |Id.
“Normal |y, perjury by a w tness or
nondi scl osure of discovery material is not
the type of fraud to outwei gh the preference
for finality.” 1d.

Id. at 219. Accordingly, we applied the Rasnick reasoning to

Terwi I liger and deternm ned that Thomas’s conduct did not

constitute “fraud affecting the proceedings.”

The Kentucky Suprenme Court reversed, holding that “the
definition of 'fraud affecting the proceedings' utilized by the
Court in Rasnick is an overly restrictive conception of CR
60. 02(d)." 1d.  The Court concluded that Thomas Terw | |iger
had used the proceedi ngs thenselves as a tool to defraud his
w fe when he intentionally undervalued the marital estate. Id.
In a discussion relevant to this case, the Court observed as
foll ows:

[ CR 60.02] does distinguish between fraud
affecting the proceedings . . . and the
presentation of perjury or falsified

evi dence, which is clearly a fraud upon the
court. This distinction is inportant
because the latter can be raised only "not
nore than one year after the [judgnent],"
while the former nust be "made within a
reasonable time." Thus, it appears that
fraud perpetrated in the courtroom or

t hrough testinmony under oath is subject to a
one-year limtation while fraud occurring
outside the courtroomthat interferes with
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presentation of the losing party's evidence
to the extent that he or she is "prevented
from appearing or presenting fully and
fairly his side of the case" is not subject
to that limtation. (Enphasis added).

Id. at 818-819.

In Terwlliger, the Suprenme Court of Kentucky expanded

t he grounds for relief contained in CR 60.02(d). By construing
the phrase "fraud affecting the proceedings" to include "fraud
on a party," the court expanded the scope and applicability of
CR 60.02(d). Margaret's allegations concern fraud that occurred
in the conduct of the divorce proceedi ngs outside the courtroom
rather than allegations of "fraud perpetrated in the courtroom

or through testinony under oath..” Consequently, Terwlliger

dictates that her notion to re-open is not subject to the one-
year tinme limtation applicable to notions brought pursuant to
CR 60.02(a), (b), and (c). Her notion to re-open was brought

within a reasonable time. See Cain v. Cain, 777 S.W2d 238

(Ky. App. 19809).

Donal d next contends that the famly court erred by
re-opening the judgnment and nodifying its ternms summarily.
Donal d argues that the trial court erred by ignoring his request
for a full evidentiary hearing. W agree.

The determ nation to grant or to deny a notion under
CR 60.02 is within the sound discretion of the trial court.

Schott v. Ctizens Fidelity Bank & Trust Co., 692 S.W2d 810
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(Ky. App. 1985). The rule requires a substantial showing to

merit relief froma final judgnent. Ringo v. Commonweal th, 455

S.W2d 49 (Ky. 1970).

As we have discussed, a final divorce decree
i ncorporating a property settlenent agreenent may be re-opened
if the final judgnment was obtained by fraud. However, it is

wel |l -settled that fraud is not to be presuned and nust be

establ i shed by clear and convincing evidence. United Parce

Service Co. v. R ckert, 996 S.W2d 464 (Ky. 1999). Fraud

consists of: 1) a material m srepresentation, 2) which is fal se,
3) which is known to be false or nmade recklessly, 4) which was
made wi th inducenent to be acted upon, 5) which resulted in
action in reliance thereon and 6) which resulted in injury. |d.
In this case, the court concluded summarily that Donal d had
commtted fraud by failing to disclose assets worth 2.5 mllion
dol | ars.

It is noteworthy that the parties’ negotiations were
undertaken in the shadow of Donald s inpending crimna
prosecution. The evidence of record indicates that as early as
1992, it was well publicized throughout the community that
Donal d was suspected of possessing and secreting |arge suns of
cash. Substantial evidence also indicates that during the years
bet ween the parties’ separation and the execution of their

property settlenment agreenent, Margaret was aware that Donal d
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had access to |large suns of noney. In 1995, Margaret
represented to the court that the couple’s marital estate
exceeded 4 mllion dollars.

Donal d notes that Margaret, too, omtted rel evant
information fromher sworn financial disclosure statenent --
namel y, $350,000.00 in cash that she recovered froma box mail ed
to their home.® Donald contends that Margaret was fully aware of
the nature and extent of their marital estate. However,
presumabl y because she conprehended the precarious nature of the
| egal troubles in which Donald was enbroil ed, she elected to
accept a generous settlenment in lieu of forcing his ful
di scl osure of their assets. Donald denies that Margaret was
i nduced by any m srepresentation to accept the terns of the
property settlement agreenent.

In a marital dissolution action, a full and frank
di scl osure of assets is fundanmental. Courts are entitled to
rely upon the truth and accuracy of sworn financial disclosure
statenments. A material msrepresentation of assets is a grave
matter, and a participant’s intentional msrepresentations to
the court cannot be tolerated or rewarded. Moreover, the | aw

treats the special relationship between spouses as privil eged

6 Wiile onmitted fromMargaret’s financial disclosure statement, the funds were
ultimately accounted for under the ternms of the property settlenent
agr eenent .
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and fiduciary in nature. This special relationship conpels ful
financi al disclosure during dissolution proceedings.

Nevert hel ess, despite Donald' s failure to make a ful
di scl osure of the parties’ assets, a summary determ nation that
he commtted fraud is insufficient as a matter of law. There is
“sonme evidence” -- albeit tainted inits prem ses -- to support
Donal d’s position that Margaret knew of the character and extent
of their estate or that she waived her right to conpel a
conpl ete disclosure by accepting a very favorable settlenent.
The property settl enment agreenent nmade no pretense or direct
representation that it constituted a full disclosure of the
assets of either party, and no financial statenments were
attached to it. The court could not rely on the parties’ sworn
financial statenents to assess the terns of their property
settl enent agreement. We nust concl ude that based on these
insufficient facts, sunmmary di sposition of the notion was
I npr oper.

Therefore, the judgnent is vacated, and this matter is
remanded for an evidentiary hearing. On remand, the famly
court shall re-exam ne whether to grant the notion to re-open
based on the allegation of fraud. |If it determnes that a re-
opening is warranted, it should then conduct a hearing with

respect to the request for a nodification of the property
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division. |If necessary, it should then enter new orders
concerni ng disposition of the couple’s nmarital estate.

As the remaining i ssues advanced by Donal d on appea
are rendered noot by this decision, we shall refrain from

addressi ng them

ALL CONCUR
BRI EF AND ORAL ARGUMENT FOR BRI EF AND ORAL ARGUMENT FOR
APPELLANT: APPELLEE
J. Fox DeMbi sey Brett Butler
Loui svill e, Kentucky Loui svill e, Kentucky
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