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BEFORE: COMBS, CH EF JUDGE; BUCKI NGHAM AND TACKETT, JUDGES.

TACKETT, JUDCGE: DoJuan Jefferson (“Jefferson”) appeals fromthe
judgnent of the Jefferson Circuit Court, which denied his notion
seeking to vacate, set aside, and correct his convictions for
assault in the second degree and nmurder. W affirm

Upon conclusion of a jury trial in February of 1998,
Jefferson was convicted of assault in the second degree and the
mur der of Dennis Goodwin (“Goodwin”). He was sentenced to five
(5) years for the second degree assault charge and thirty-five

(35) years for the nmurder charge. The Court ordered the



sentences to run concurrently. Jefferson appealed his
convi ction and on Decenber 8, 1999, the Suprene Court of
Kentucky affirmed the Crcuit Court’s decision, upholding
Jefferson’s sentence.

On May 23, 2002, Jefferson, pro se, filed a notion to
vacate, set aside, or correct his sentence pursuant to Kentucky
Rul e of Crimnal Procedure (RCr) 11.42. Counsel was appointed
and a suppl enental nmenorandumfiled. On June 13, 2003, the
circuit court entered an order denying the notion w thout an
evidentiary hearing. This pro se appeal followed.

Jefferson argues that the trial court erred when it
denied his RCr 11.42 notion without an evidentiary hearing
because his trial was fundanentally unfair as a result of
i neffective assistance of counsel, which prejudiced his defense
and denied himof the right to receive a fair trial.
Specifically, he contends that his counsel failed to effectively
Cross-exam ne w tnesses, that his counsel did not put forth a
vi abl e defense, and that if his counsel had argued a “defense of
ot hers” defense, then the jury woul d have reached a different
verdi ct.

Under RCr 11.42(5), a pronpt evidentiary hearing is
required “if the answer raises a material issue of fact that
cannot be determ ned on the face of the record. . .” RC

11.42(5). However, an RCr 11.42 novant “is not automatically



entitled to an evidentiary hearing.” Sanders v. Commonweal t h,

Ky., 89 S.W3d 380, 385 (2002). A hearing is not required where
the issues in the notion are “refuted by the record of the trial
court.” 1d.

Jefferson argues that the trial court erred when it
denied himan evidentiary hearing and thus the opportunity to
“question defense counsel concerning the objective
reasonabl eness of his decisions.” However, the circuit court
observed,

M. Jefferson’s counsel used his know edge

about the case and devel oped a defense

strategy that was certainly plausible. The

record reflects that M. Jefferson’ s counse

adequately put forth the necessary w tnesses

and duly cross-exan ned ot hers.

Jefferson’s claimof defective counsel |acks nerit.

Furthernore, as noted by the circuit court, his claimis clearly
refuted by the record of the trial court. Therefore, an
evidentiary hearing was not required.

To succeed, a claimof ineffective assi stance of

counsel nust satisfy the two-prong Strickland standard: (1)

“the defendant nust show that counsel’s performance was
deficient. This requires show ng that counsel nmade errors so
serious that counsel was not functioning as the ‘counsel
guar anteed the defendant by the Sixth Arendnent” and (2) the

def endant nust show that the deficient performance prejudiced



the defense. This requires showi ng that counsel’s errors were
so serious as to deprive the defendant of a fair trial, atria

whose result is reliable.” @Gll v. Conmmonwealth, Ky., 702

S.W2d 37, 39 (1985) (citing Strickland v. Washi ngton, 466 U. S.

668 (1984)).

In McQueen v. Commonweal th, Ky., 721 S.W2d 694

(1986), the Kentucky Supreme Court expl ai ned:

The twin standard for such reviewis the

proper neasure of attorney perfornmance or

si npl e reasonabl eness under prevailing

pr of essi onal norns and whet her the all eged

errors of the attorney resulted in prejudice

to the accused. The defendant rmust

denonstrate that there is a reasonabl e

possibility that, but for counsel’s

unprof essional errors, the result of the

trial would have been different.
721 S.W2d at 697 (enphasis added). Unless both prongs of the
Strickland test are satisfied, “it cannot be said that the
conviction.resulted froma breakdown in the adversary process
that renders the result unreliable” and ineffective assistance
of counsel has not been shown. @ll, 702 S.W2d at 39-40.

I n determ ni ng whet her counsel was effective, the
“performance inquiry nmust be whether counsel’s assistance was

reasonabl e considering all the circunstances.” Strickland, 466

U S at 688. In Baze v. Commonweal th, Ky., 23 S.W3d 619, 625

(2000), the court held that “[d]epending on the circunstances,

there are many ways a case may be tried. The test for



ef fectiveness of counsel is not what the best attorney would
have done, but whether a reasonable attorney woul d have act ed,
under the circunstances, as defense counsel did at trial.” Wen
assessi ng reasonabl eness, “every effort [nust] be made to
elimnate the distorting effects of hindsight. . . [and] to

eval uate the conduct from counsel’s perspective at the tine.”
Strickland, 466 U S. at 689. There is a strong presunption that
“counsel’s conduct falls within the wi de range of reasonabl e

prof essi onal assistance.” Comonwealth v. Pelfrey, Ky., 998

S.W2d 460, 463 (1999).

In determ ning whether there is a “reasonabl e
possibility that, but for counsel’s unprofessional errors, the
result of the trial would have been different,” MQeen, 721
S.W2d at 697, “[i]t is not enough for the defendant to show
that the error by counsel had sone conceivable effect on the

out cone of the proceeding.” Sanders v. Conmonweal th, Ky., 89

S.W3d 380, 386 (2002) (citing Strickland). A reasonable

probability is “a probability sufficient to underm ne the

outconme.” Taylor v. Conmmonwealth, Ky., 63 S.W3d 151, 160

(2001) (citing Strickland). In making a decision on prejudice,

the court should consider all the evidence presented. Sanders,
89 S.W3d at 387. In nmeking this determ nation, “the critica
i ssue is not whether counsel nmade errors but whether counsel was

so thoroughly ineffective that defeat was snatched fromthe

-5-



hands of probable victory”-that counsel’s errors “caused the
def endant to | ose what he otherw se woul d probably have won.”

Hai ght v. Commonweal th, Ky., 41 S.W3d 436, 441 (2001) (citing

United States v. Mrrow, 977 F.2d 222, 229 (6'" Gir. 1992)).

Jefferson contends that his counsel was ineffective
because the defense strategy used in trial was defective and he
shoul d have put forth a nore viable argunent. Jefferson’s claim
centers around the testinony of John Payne (“Payne”), a w tness
to Goodw n’s nmurder. In court, Payne stated “then DoJuan, uh,
he’s trying to say that Dennis was giving himthe ‘pistol play’
i ke Dennis had a pistol on him” Jefferson believes that his
counsel shoul d have antici pated Payne's testinony and offered a
“def ense of others” defense, rather than an alibi defense. He
further argues that because his counsel pursued an ali bi
defense, he failed to effectively cross-exam ne w tnesses and
put forth witnesses inportant to his defense. It is Jefferson’s
contention that these deficiencies on the part of his attorney
constitute ineffective assistance of counsel.

A careful exam nation shows that neither counsel’s

choi ce of defense nor actions during trial satisfy Strickland.

Def ense counsel’s choice of an alibi defense was reasonable. “A
court rnust indulge a strong presunption that counsel’s conduct
falls within the wi de range of reasonabl e professiona

assi stance.” Strickland, 466 U S. at 689. Jefferson’s




al l egations are not supported by facts sufficient to overcone
this presunption. The circuit court adequately concl udes:

The alibi defense used by M. Jefferson's
counsel was a strategic nove. M.
Jefferson’s counsel used his know edge about
t he case and devel oped a defense strategy
that was certainly plausible. The record
reflects that M. Jefferson’ s counse
adequately put forth the necessary w tnesses
and duly cross-exam ned others. It is not
proper to second guess an attorney’s trial
strategy after the fact, when there is a
strong presunption of effectiveness that has
not been rebutted.

Furt hernore, assum ng that counsel had used a “defense
of others” defense, and thus, called the wi tnesses Jefferson
want ed and cross-exanm ned the witnesses to the degree Jefferson
t hought appropriate, it is not reasonably probable that the
outconme of the trial would have been different. Jefferson cites

Kent ucky Revised Statutes (KRS) 503.070; Springer v.

Commonweal th, Ky., 998 S.W2d 439 (1999); and Wite v.

Commonweal th, Ky. 333 S.W2d 521 (1960), to support his claim

that he was entitled to a “defense of others” defense. He does
not, however, provide evidence that his counsel’s choice to use
an alibi defense caused himto be convicted of nurder whereas
with a “defense of others” defense he probably woul d have won.
“Conjecture that a different strategy m ght have proved
beneficial is. . .not sufficient” to overcone the Strickland

test. Hodge v. Commonwealth, Ky., 116 S.W3d 463, 470 (2003)




(citing Baze; Harper v. Commonweal th, Ky., 978 S.W2d 311

(1998)). Also,

[t]he nmere fact that other w tnesses m ght
have been avail able or that other testinony
m ght have been elicited fromthose who
testified is not a sufficient ground to
prove ineffectiveness of counsel.

Hodge, 116 S.W3d at 470 (citing Waters v. Thomas, 46 F.3d 1506

(11th Gr. 1995)). Jefferson’s vague claimthat an alternate
def ense woul d have been better than the alibi defense his
counsel pursued, fails to satisfy the double prong standard of
Strickl and.

Based upon a review of all the evidence, we do not
find that the trial court erred in denying Jefferson’s RCr 11.42
notion W thout an evidentiary hearing.

For the foregoing reasons, the order of the Jefferson

Crcuit Court is affirned.
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