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KNOPF, JUDGE: Brian Springer appeals froma judgnment of the
Warren Circuit Court, entered June 26, 2003, convicting him of
twenty-two counts of felony theft by deception®' and sentencing
himto a total of ten years’ inprisonnment. Springer contends

that the trial court abused its discretion by denying his notion

! KRS 514. 040.



to withdraw his guilty plea. Convinced that the trial court did
not abuse its discretion, we affirm

In March 2001, the Warren County grand jury indicted
Springer on 104 counts of theft by deception and conplicity to
theft by deception. The Commonweal th all eges that Springer sold
certificates of deposit to several dozen investors by falsely
representing that the certificates would mature in one year when
in fact they could not be redeened for twenty years. Trial was
set for February 6, 2003. On February 3, 2003, Springer entered
an Alford plea® to twenty-two of the theft counts in exchange for
the dism ssal of the renmaining counts and the ten-year sentence
not ed above. During the plea colloquy Springer indicated that
he understood his trial-related rights but w shed to waive those
rights notw thstandi ng his asserted i nnocence because the
Commonweal th woul d be able to introduce evi dence—testi nony by
t he duped investors—strongly indicative of guilt. Final
sentenci ng was schedul ed for June 26, 20083.

On May 29, 2003, Springer noved to withdraw his plea
on the ground that he had obtai ned excul patory evi dence and
w shed to assert his innocence at trial. The trial court
conducted an evidentiary hearing on June 26, 2003. Springer

testified that at a deposition in a related matter he had

2 North Carolina v. Alford, 400 U.S. 25, 27 L. Ed. 2d 162, 91 S.
Q. 160 (1970).




obt ai ned two docunents, a disclosure statenment by the bank that
had issued the certificates and a brokerage agreenent by the
brokerage that distributed them Allegedly the docunents
indicate the terns of the certificates including the requirenent
that custoners |leave their funds invested for twenty years.
Al t hough Springer testified that if he had obtained the
docunents earlier he would not have pled guilty, when the court
asked himto explain what bearing the docunents had on the
charges against him he was not able to do so. The court
concl uded that the docunents did not entitle Springer to
wi t hdraw his plea and sentenced himaccordingly. It is from
that determi nation that Springer has appeal ed.

A crimnal defendant has no constitutional right to
pl ea bargain,® but when the state authorizes and engages in such
bargaining it nust do so in a manner that is fundanentally fair.*
Bef ore accepting a guilty plea, the court nust assure itself, on
the record, that the defendant:s waiver of his right to trial and

all that right entails is knowi ng and voluntary.®

3 Commonweal th v. Corey, Ky., 826 S.W2d 319 (1992); Cobb v.
Commonweal th, Ky. App., 821 S.W2d 817 (1992).

“ Brady v. United States, 397 U S. 742, 25 L. Ed. 2d, 90 S. C.
1463 (1970); Boykin v. Al abama, 395 U.S. 238, 23 L. Ed. 2d 274,
89 S. Ct. 1709 (1969).

®> Boykin v. Al abama, supra.




A voluntary plea is thus a solem undertaking and is
not to be undone nerely because the defendant has had a change
of heart.® Under RCr 8.10 the trial court may permt the
defendant to withdraw his plea, but it should not do so absent a
substantial reason. The trial court may not reject a bargai ned-
for sentence, for exanple, w thout giving the defendant an
opportunity to withdraw his plea.’ Qtherwi se notions to withdraw
a plea are addressed to the trial court:s sound discretion.?

When the court should not have accepted the plea in the first

pl ace, because it did not satisfy constitutional standards of

vol untariness, it has been held an abuse of discretion to deny a
motion to withdraw. °

O her factors courts have found hel pful in assessing
the merits of a notion to withdraw a guilty plea are the |length
of time between the plea and the notion, the reason for any
del ay, whether the defendant has admtted or denied guilt, the

def endant:=s background, his famliarity with the crimnal justice

® United States v. Hyde, 520 U.S. 670, 137 L. Ed. 2d 935, 117 S.
Ct. 1630 (1997).

" RCr 8.10.

8 Rodriguez v. Commonwealth, Ky., 87 S.W3d 8 (2002); Anderson V.

Commonweal th, Ky., 507 S.W2d 187 (1974).

° Rodriguez v. Commonweal th, supra; Maxwell v. Commonweal th, Ky.,
602 S.W2d 169 (1980).




system and potential prejudice to the Conmonweal th.'® None of
these factors or precedents suggests that the trial court abused
its discretion in this case.

Springer asserts that his plea was not voluntary. As
that termis ordinarily understood, however, it clearly
describes Springer’'s plea. He does not claimto have been
coerced, msled, incapacitated, or inadequately represented, the
usual reasons for deeming a plea involuntary. He cl ai s,

]

rather, that his plea was rendered “involuntary” after the fact
by di scovery of the bank and brokerage docunents. The
constitution does not require, however, that the defendant be
perfectly informed before entering his plea;* it requires only
that he understand that the plea entails the waiver of the many
trial-related constitutional rights and that the waiver is
freely undertaken. The record of the plea colloquy denonstrates
that Springer had that understanding and chose freely. There is
no reason to invalidate his plea.

As noted above, however, under RCr 8.10 the court nay

permt even a valid plea to be withdrawn if the defendant

establ i shes an adequate reason. Being legally innocent of a

0 United States v. Mader, 251 F.3d 1099 (6'" Gir. 2001); United
States v. Spencer, 836 F.2d 236 (6'" Cir. 1987).

1 Commonweal th v. Wrth, Ky., 936 S.W2d 78, 82 (1996).




crime is such a reason.!? “However, a bl anket claimof innocence
does not mandate the court to allow a defendant to withdraw his
plea. The claimnust be supported by credible evidence.”'® The
trial court found that Springer’s proffered docunents did not
satisfy this evidentiary requirenent. The docunents have not
been nmade a part of the record before us, so we nust assune that
t hey support the trial court’s skepticism? Even without this
assunption, we agree with the trial court that Springer’s
failure to explain the rel evance of the docunents underm nes his
claimthat they are excul patory. |If they were excul patory, he
shoul d have been able to explain how The trial court thus did
not abuse its discretion when it denied Springer’s notion to

wi thdraw his plea. Accordingly, we affirmthe June 26, 2003,

j udgnment of the Warren GCircuit Court.
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12 state v. McCallum 561 N. W 2d 707 (Ws. 1997).
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655 (7" Cir. 2001).

4 Commonweal th v. Thompson, Ky., 697 S.W2d 143 (1985).




