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BEFORE: DYCHE AND McANULTY, JUDGES; EMBERTON, SENI OR JUDGE.‘!
DYCHE, JUDGE: This case involves allegations of bad faith for
failure to settle a claimstemm ng froman aut onobil e acci dent

under comon | aw princi ples and the Kentucky Unfair Cains

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



Settlement Practices Act, KRS 304.12-230. A jury trial was
held, and the jury returned a verdict finding no conmon | aw bad
faith, but nonetheless finding a statutory violation, for which
the jury awarded $10,000. The jury declined to award any
punitive damages. Upon our review, we conclude that, as a
matter of law, there can be no claimfor bad faith in the
present matter. Therefore, we reverse the judgnent. The
appel | ee’ s cross-appeal is hereby deni ed as noot.

The facts and proceedi ngs of the underlying case
i nvol ving the autonobile accident include that on May 5, 1995,
appel l ee, Shirley Shaffer, was injured in an autonobile accident
when Jesse Coe ran a red light, hitting the autonobile in which
Ms. Shaffer was riding. Coe openly admtted liability in the
accident, and his insurer, Farm Bureau, offered its $25,000 in
coverage before suit was fil ed.

On May 6, 1996, Ms. Shaffer filed suit in the
underlying case in Jefferson Grcuit Court originally nam ng
only Jesse Coe and her underinsured notorist carrier, State Farm
Mut ual Aut onobi |l e I nsurance Conpany, as defendants. (“Shaffer
v. Coe,” Case No. 96-Cl-02663). It was not until after

di scovery in the Shaffer v. Coe case had commenced that Ms.

Shaffer |earned that Coe was in the scope of his enploynent at



the time of the accident.? Coe was involved in the cleaning
busi ness and was en route to clean a restaurant on behal f of
Rel i abl e C eani ng Servi ces.

Larry Casper owned and operated Reliable C eaning
Services and had a Commercial CGeneral Liability Policy issued by
appel  ant, Kentucky National |nsurance Conpany, wth policy
limts of $50,000.° On Novermber 10, 1997, Kentucky Nationa
received notice that Casper had been named as a third party

defendant by State Farmin the Shaffer v. Coe matter. There is

no di spute, however, that an exclusion in Casper’s policy
applied, and there was, in fact, no liability coverage under the
policy. In spite of the clearly worded exclusion, its rel evance
was unfortunately not discovered until after the trial in

Shaffer v. Coe. Thus, Kentucky National never relied upon it to

deny cover age.
I nstead, upon notice of the suit, Kentucky Nationa

turned the matter of Shaffer v. Coe over to attorney Walter L

Porter and |later to Matthew Troutman to offer a defense to

Casper, as Kentucky National’s insured.* At the tine Kentucky

21n the matter of Shaffer v. Coe, there was a substantial issue regarding
whet her Coe’s status was that of an independent contractor or enployee. The
circuit court held, as a matter of law, that Coe was an enpl oyee.

3 At times through the Shaffer v. Coe matter, it was erroneously stated that
Kentucky National’'s policy limt was $100, 000.

4 To the extent any argunments regarding bad faith relate to Coe, we find such
to have no nerit. Coe was defended by his own attorney throughout the

Shaf fer v. Coe proceedi ngs and thus suffered no prejudice by the actions of
Kentucky National. See Davis v. Hone Indemity Co., Ky., 659 S.W2d 185, 189
(1983).




Nat i onal becane involved in the Shaffer v. Coe matter, discovery

had already started,® and trial had al ready been set to commence
within a few nonths.®
The parties were not able to reach a settlenent in

Shaffer v. Coe prior to the commencenent of trial, wth each

party placing blame on the other parties for failure to reach a
settlement. However, in the mddle of the trial, State Farm
entered into a settlement with Ms. Shaffer, in which Ms.
Shaffer was to receive a total of $125,000 from State Farm and
State Farm in turn, would collect Coe s $25,000 policy linmts
and Kentucky National’s policy limts of $50,000. Although
Kentucky National offered its policy limts to Ms. Shaffer’s
attorney prior to closing argunents, the testinony in this
matter clearly shows that neither she nor her husband were ever

made aware of the offer. Apparently, Ms. Shaffer’s attorney

*Inits reply brief, Kentucky National relies on our recent opinion in
Knotts v. Zurich Ins. Co., 2002-CA-001846-MR (Feb. 6, 2004), which held

Kent ucky’s UCSPA only applies to pre-litigation clains and conduct.

According to Knotts, once litigation has comrenced, the UCSPA no | onger plays
arole, but instead the Rules of Civil Procedure provide “redress for

i mproper conduct of litigants.” However, Kentucky National cannot rely on
Knotts as it failed to preserve this issue at the trial court |evel
Furthernore, although the Knotts opinion was designated for publication, it
is not final due to a pending notion for discretionary review in the Supremne
Court. It is inpermssible to cite Knotts as authority. See CR 76.28(4)(c)
(unpubl i shed opi nions "shall not be cited or used as authority in any other
case in any court of this state"); Kohler v. Commonweal th, Transp. Cab., Ky.
App., 944 S.W2d 146, 147 (1997) (trial court cannot rely on nonfinal opinion
of appellate court).

® The trial date was ultimately noved several times. It was finally held in
March of 1999.

" State Farm had advanced this amount to Ms. Shaffer to protect its
subrogation and indemity rights agai nst Coe pursuant to Coots v. Allstate
Ins. Co., Ky., 853 S.W2d 895 (1993).




rejected the offer, and thereafter the jury returned with a
verdi ct for $200,000. Following the jury's verdict, Kentucky
National again offered its policy limts.

Ms. Shaffer thereafter brought the present action
under an assignnent of rights for both first party and third
party common | aw bad faith and statutory bad faith, pursuant to
KRS 304.12-230.% A jury trial was held in the present matter,
wherein the jury returned a verdict finding no cormon | aw bad
faith, but nonetheless finding a statutory violation, for which
the jury awarded $10,000. The jury declined to award any
puni tive damages.

Wt hout further belaboring the facts, negotiations,
and proceedings in both matters, there are several points which
are readily settled. W pause to point out that the first three
of these points are not dispositive of our conclusion in this
case, but are, nonetheless, inportant to note for a full grasp
of the nature of this matter.

First, there can be no real debate that there is very
l[ittle in Kentucky National’s file regarding an investigation by
a clainms agent of Ms. Shaffer’s clainms. Nor were ordinary
i nsurance procedures followed in this matter. Nonethel ess, at
the point in which Kentucky National was notified of the claim

a lawsuit, with a nearing trial date, was already pending.

8 Casper entered into a settlenent agreenent assigning any bad faith clains he
had agai nst Kentucky National to Ms. Shaffer.
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Kentucky National’s attorney was directing the case,
participating in discovery, and keepi ng Kentucky Nationa
informed of the status of the clains.

Second, the nedical evidence regarding Ms. Shaffer’s
injuries was highly debatable. She had suffered frompolio as a
child and had sone resultant conplications fromthat.
Furthernore, the record contains evidence that even her attorney
bel i eved her val ue of the case was exaggerated. She was seeking
$2.1 mllion in damages but was awarded only $200, 000 fromthe
jury.

Third, Kentucky National only offered its policy

limts after the trial in Shaffer v. Coe had started. However ,

the record in the matter does not show any evidence that Ms.
Shaffer was willing to accept the policy limts from Kentucky
National. In M. Shaffer’s deposition, he stated in no
uncertain terns that Ms. Shaffer “always wanted to go to tria

[and didn't] care if they award[ed] [her] nothing.” Wen
asked in his deposition if Ms. Shaffer planned to go to trial,
he stated, “Oh, absolutely. There was never any suggestion
ot herw se.”

Fourth, and nost inportant for our disposition of this

matter on an issue of law, all parties and experts in this
matter agree that an exclusion applied in Kentucky National’s

i nsurance policy with Casper. Hence, there was never any actua



coverage under the policy for Coe’s accident with Ms. Shaffer
However, this exclusion was not discovered until after the jury

verdict in Shaffer v. Coe. Notw thstanding the clear exclusion,

Kent ucky National still offered its policy limts of $50,000 to
Ms. Shaffer.

Kent ucky National concedes that pursuant to C ncinnati

Ins. Co. v. Vance, Ky., 730 S.W2d 521 (1987), it was estopped

fromlater withdrawing its | egal representation in Shaffer v.

Coe and payi ng under the policy.® However, it maintains that
paynment of its policy limts is as far as its liability extends
where there was no actual contractual obligation under the
i nsurance policy. |In other words, there can be no claimfor bad
faith where a contractual obligation for coverage is |acking.

In reviewing a bad faith claim this Court nust first

| ook to Wttner v. Jones, Ky., 864 S.W2d 885 (1993). 1In

Davi dson v. Anerican Frei ghtways, Inc., Ky., 25 S.W3d 94, 100

(2000), the Court noted that, “[w]jriting for a unani nous Court
in Wttner, Justice Leibson gathered all of the bad faith
liability theories under one roof and established a test
applicable to all bad faith actions, whether brought by a first-
party claimant or a third-party claimant, and whether prem sed

upon conmmon |aw theory or a statutory violation.”

°® This is not necessarily such a broad rule. There are instances where the
i nsured has not been prejudi ced wherein estoppel would not apply. See Vance,
730 S.W2d 521.



Pursuant to Wttnmer, 864 S.W2d at 890 (citation
omtted), the three required elenents for a cause of action for
bad faith are as foll ows:

(1) The insurer nust be obligated to

pay the claimunder the terns of the policy;

(2) the insurer nust |ack a reasonable basis

in law or fact for denying the claim and

(3) it nust be shown that the insurer either

knew t here was no reasonabl e basis for

denying the claimor acted with reckl ess

di sregard for whether such a basis existed.

We have found no published Kentucky cases applying
Wttmer under facts similar to those at hand.'® Texas courts
have hel d, however, that as a general rule where there is no

coverage there can be no claimfor bad faith. See Republic

I nsurance Co. v. Stoker, 903 S.W2d 338, 341 (Tex. 1995);

Meridian G| Production, Inc. v. Hartford Accident and |Indemity

Co., 27 F.3d 150, 152-53 (5'" Gir. 1994). However, while these
cases are simlar to the case at hand, they do | ack the el enent
of wai ver and estoppel.

Not wi t hst andi ng this, upon consideration of the
matter, we believe it is sound principle that, in absence of a
contractual obligation in an insurance policy for coverage,

there can be no claimfor bad faith. This is particularly so

10w did, however, locate the unpublished case of Wlliams v. Frontier Ins.
Co., 1999 W 33603134 (WD. Ky. May 27, 1999). The federal district court
appl i ed Kentucky law and cited to Wttner, holding that “[t]he fact that the
i nsurer defended Plaintiff in the prior action and was involved in settl enent
negoti ati ons does not establish a cause of action for bad faith, since
Plaintiff nust first establish that the insurer had an obligation to pay
under the policy.”




when we consider that in Stoker, 903 S.W2d at 341, the Court
hel d that an insurer would not be liable for bad faith even

t hough it gave an incorrect reason for the denial of the claim
where proper grounds existed for denial.

Qur conclusion is buttressed by a review of how
Kentucky courts have interpreted the el enents under Wttner.
Qur attention is drawn to Davidson, 25 S.W3d 94, wherein the
Court reviewed whether a bad faith claimcould be brought
against a self-insurer. In no uncertain terns, the Court held
as foll ows:

The gravamen of the UCSPA is that an

i nsurance conpany is required to deal in

good faith with a claimant, whether an

insured or a third-party, with respect to a

cl ai m which the insurance conpany is

contractually obligated to pay. Absent a

contractual obligation, there sinply is no

bad faith cause of action, either at conmon

| aw or by statute.

Davi dson, 25 S.W3d at 100 (enphasis in original).

We are aware that Davidson dealt with a separate
coverage issue. Nonetheless, we find conpelling the Court’s
unequi vocally firmholding that, in the absence of a contractua
obligation to pay, there can be no action for bad faith.
Therefore, we apply this principle to the present matter.

Accordingly, there being no contractual obligation to

pay under the present policy, we conclude as a matter of |aw



that Ms. Shaffer could not maintain an action for bad faith
agai nst Kentucky National. Hence, the judgnent of the Jefferson
Circuit Court is hereby reversed. Based upon the disposition of
this matter, Ms. Shaffer’s cross-appeal is hereby denied as
noot .

ALL CONCUR
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Charles E. Fell, Jr.
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