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BEFORE: SCHRODER AND TACKETT, JUDGES; AND EMBERTON, SENI OR
JUDGE. !

TACKETT, JUDGE: The Commonweal th of Kentucky appeals from an
order of the Warren Circuit Court granting Riccardo Vettraino's
notion for post-conviction relief, filed under Kentucky Rul e of
Crimnal Procedure (RCr) 11.42. Vettraino cross-appeal s that

portion of the trial court’s order denying that he received

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



ineffective assistance of counsel. W affirm because the tria
court correctly found that the Commonwealth failed to discl ose
excul patory evidence to the defense, as required by Brady v.
Maryl and, 373 U. S. 83, 10 L.Ed.2d 215, 83 S.Ct. 1194 (1963).

In 1996, Vettraino was convicted of the nurder of
Jul i e Speakman, and sentenced to life inprisonnent, and of the
attenpted nurder of her husband, John Speakman, for which he was
sentenced to twenty years' concurrent inprisonnment. His trial
counsel pursued a self-defense theory during the jury trial.
Vettraino testified that he went to the Speakman’s hone to
confront John about an alleged sexual assault agai nst
Vettraino's girlfriend. He stated that he carried a conceal ed
gun because he had heard that Speakman kept guns and had a quick
tenper. The confrontation occurred in the Speakmans’ kitchen
while John and Julie were sitting at their kitchen table.
Vettrai no stated that John kept one hand under the table during
t he di scussion, causing himto fear that John had a gun under
the table. Wen John renoved his hand from under the table,
Vettraino said that he was holding a silver gun. At that tine,
Vettraino closed his eyes and enptied his own gun believing that
John was about to shoot him John and Julie were shot nultiple
ti mes; John survived, but Julie was killed. The jury convicted
Vettrai no of nurder and attenpted nmurder, and these convictions

wer e upheld by the Kentucky Suprene Court.



During the post-conviction phase of Vettraino s case,
t he Departnent of Public Advocacy uncovered evidence that a
silver handgun was found in the drawer of a nightstand beside
t he Speakmans’ bed. The weapon was not coll ected as evi dence or
tested to see whether it had been recently been fired, and at no
poi nt before the trial was its existence disclosed to the
defense. In fact, the detective who found the gun sat silently
at the Commonwealth’s table while the Commonweal th’s Attorney
stated during closing argunent that Vettraino's claimof self-
def ense was unbel i evabl e because no silver handgun had been
found at the crime scene. Vettraino filed his notion to vacate
t he judgnent agai nst himbased on the Commonwealth’s failure to
di scl ose this excul patory evidence as well as nunerous all eged
i nstances of ineffective assistance by his trial counsel. After
hol ding three evidentiary hearings, the trial court granted
Vettraino’s RCr 11.42 notion as to the excul patory evidence, but
found that his trial counsel had not provided ineffective
representation. The Commonweal th appeal ed fromthe order
vacating Vettarino s convictions, and Vettrai no cross-appeal ed
as to the determination that his trial counsel was not
i neffective.

The Commonweal th argues that the trial court erred in

granting Vettraino’s RCr 11.42 notion as the evidence which was



wi thheld was not material to his guilt. The trial court’s
findings of fact included the follow ng:

1. Wil e searching the Speakman residence
soon after the shooting, KSP Detective
Steve Fitts found a nickel -plated .45
cal i ber sem -automatic pistol in the
drawer of the nightstand beside the bed
in the Speakmans’ bedroom Detective
Fitts, who is an experienced KSP
detective, exanmi ned the pistol, snelled
it, and decided that it had not
recently been fired. He replaced it in
the nightstand drawer. It was not
i npounded or further analyzed. Except
for other unidentified KSP officers who
m ght have been in the room when the
gun was di scovered, the existence of
this gun was not disclosed to the
Conmmonweal th’s Attorney and certainly
not to the defense until Septenber 24,
2002, when Detective Fitts finally told
a DPA interviewer about it.

2. Detective Fitts defended his decision
not to collect this handgun as evi dence
prior to trial and not to nention its
exi stence until sonme six years had
el apsed after the trial to nention it
to anyone. Fitts considered the gun
“irrelevant.” First, he said that it
was found at what he considered to be a
signi ficant distance beyond the
perimeter of the “crinme scene,” i.e.,
out si de the bl ood-drenched kitchen area
where Julie’ s body and all of the spent
shel | casings were found. Second, he
concl uded from his own inspection that
t he gun had not been recently fired.
Third, he reasoned that it woul d be
hi ghly i nprobabl e that Speakman, after
havi ng been shot nultiple tines in the
| eft shoul der, forearmand wist, could
have made it to the bedroom ni ght stand
before Trooper Smith, the first-
responder, arrived. Fourth, Detective



Fitts was convinced that if Speaknan
had gone to the bedroom after the
shooting, there would have been a bl ood
trail on the carpet, walls, and/or
furniture. No blood trail was found.
In fact, Detective Fitts described the
condition of the house outside the
kitchen area as “inmacul ate” when he
saw it after the shooting.

. KSP investigators knew, soon after
Vettraino' s arrest, that Vettraino was
claimng that Speakman had pulled a gun
on him A statenent to the effect
appears in the report of Trooper Davis
that was furnished as part of the pre-
trial discovery.

. The gun that Vettraino described in his
trial testinmony—a sem automatic pistol
silver in color—was simlar the
description of the gun Detective Fitts
found in the nightstand after the
shooting. Detective Fitts sat with the
Commonweal th’s Attorney as the

desi gnated representative for the
Commonweal t h t hroughout the entire
trial. He heard Vettraino s testinony
and participated in role-playing during
t he Commonweal th’ s cross-exam nation of
Vettraino. There is nothing in the

evi dence to suggest that the
Comonweal th knew of the simlarity

bet ween Vettraino' s description of the
gun in Speakman’ s hand and the

ni ght stand gun before Vettraino
testified in his own defense at trial.
Li kew se, Vettraino did not know the
description of the nightstand gun until
over six years after he testified.

. Vettraino retained Gary Logsdon, an
experienced crimnal trial attorney,
who represented himat trial.

. The exi stence of the handgun fromthe
ni ght stand was never disclosed to the



def ense, despite counsel’s requests for
such discovery materials. Logsdon
testified that had he known of the

ni ghtstand gun, his trial preparation
and strategy woul d have been different.
For instance, he woul d have insisted on
testing of the carpet in the hallway

| eading to the bedroomfor the
possibility of a blood trail left by
Speakman. The exi stence of two |ong
guns was di scl osed as havi ng been

| ocated in the basenment of the Speakman
resi dence. Logsdon said those guns
were of no concern to himduring tria
preparation, but their disclosure
further belies the Cormonweal th’s
argunent that disclosure of any weapon
out si de the Speakman ki tchen/ di ni ng
area was unnecessary and “irrel evant.”

. When asked if he ever disclosed the

exi stence of the nightstand gun to the
Commonweal th’s Attorney, Detective
Fitts responded that he coul d not
recall. At trial, the Commonweal th’s
Attorney belittled Vettraino' s self-
protection defense before the jury,
taking full advantage of the fact that
Vettrai no had no tangi bl e evidence of a
Speakman gun. Regardl ess of the

ni ght stand gun’s potential excul patory
val ue, one thing is certain: the
Commonweal th’s Attorney could not have
gone unchal |l enged at trial when he
enphasi zed to the jury the non-

exi st ence—anywhere on the scene—ef a
silver col ored sem -automati c handgun
if its existence in the bedroom had
been di scl osed to the defense.

. Shortly before the trial began, the KSP
| ab generated a report of the handgun
resi due test performed on Speakman’ s

ri ght hand soon after the shooting.
Apparently, the |local KSP detectives
di d not request a copy of the report,
so it remained in the file in the



Frankfort [ab. The existence of the
report and its contents were unknown to
prosecuti on and defense at the tinme of
trial. Both sides were under the

i npression that the test had been | ost.
The report’s findings are actually

i nconcl usive, stating that the
possibility could not be confirnmed nor
el imnated that Speakman had handl ed or
di scharged a weapon before the
shooting. Nevertheless, the report
coul d have been of sone evidentiary
value to the defense of self-
protection, although Attorney Logsdon
di scounted its potential val ue at
trial. Attorney Logsdon testified that
he asked about the |lab results as part
of di scovery.

The trial court concluded that the evidence of the handgun was
material to Vettraino' s defense under Brady because there was “a
reasonabl e probability that, had the evidence been disclosed to
the defense, the result of the proceedi ng woul d have been

different.” United States v. Bagley, 473 U S. 667, 682, 87

L. Ed. 2d 481, 105 S. . 3375 (1985). W note that Vettrai no was
not required to prove with certainty that the outcone woul d have
been different, but rather that the existence of undiscl osed
excul patory evidence underm ned confidence in the verdict.

Kyles v. Wiitley, 514 U S 419, 131 L.Ed.2d 490, 115 S.C. 1555

(1995). Further, the trial court correctly points out that the
undi scl osed evidence was in the governnent’s hands even though
the Commonwealth’s Attorney did not possess know edge of the

handgun’ s exi stence. Consequently, the trial court's



concl usions that Brady had been violated and that Vettraino was
entitled to a newtrial were not erroneous as clained by the
Conmmonweal t h.

We turn now to Vettraino' s cross-appeal involving
various allegations of ineffective assistance of counsel. The
trial court found that Vettraino's retained trial counsel had
not provided ineffective assistance. |In light of our decision
affirmng Vettraino’s right to a newtrial due to the Brady
viol ation, the question of whether his prior counsel was
ineffective is noot, and we decline to review the trial court’s
determnation with regard to those allegations.

For the foregoing reasons, the judgnent of the tria

court is affirned.
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