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BEFORE: COMWBS, CH EF JUDGE; GUI DUGLI, JUDGE; AND M LLER, SENI OR
JUDGE. !

GUI DUGA.I, JUDGE: Cerald Young appeals froman order of the
Fayette Circuit Court denying his notion to vacate and set aside
a judgrment pursuant to RCr 11.42. Young argued that his trial
counsel was ineffective for failing to object to an inproper

al l ocation of perenptory strikes; for providing representation

despite a conflict of interest; for failing to investigate other

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



suspects; and for failing to object to a prosecutor’s question
at trial. For the reasons stated below, we nust affirmin part,
reverse in part and remand for further proceedings.

In June of 1998, Young and two co-defendants were
tried for crimes arising fromthe nmurder of Osana Shal ash on
June 13, 1997, in Fayette County, Kentucky. It was alleged that
Shal ash was shot and killed by one of Young s co-defendants, and
t hat Young was conplicitous in the nmurder. Evidence was
presented that Young brought about the nurder as revenge for a
bad drug deal. At the conclusion of the trial, the jury
returned a guilty verdict as to each defendant. Young received
a death sentence.

Young prosecuted a direct appeal to the Kentucky
Supreme Court, which reversed the sentence upon finding that the
trial court inproperly relied on aggravating circunstances in
support of the death sentence. The judgnent of conviction was
in all other respects affirned.

On remand, a second trial was conducted for the sole
pur pose of sentencing. At the conclusion of this trial, the
jury recomended a termof life inprisonnment. The sentence was
accepted by the trial court, and inposed by way of an order
entered July 12, 2002.

On July 19, 2002, Young filed an anended RCr 11.42

notion to vacate the judgnent and sentence. As a basis for the
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notion, he argued that his trial counsel failed to object to the
i nproper allocation of perenptory strikes; that counsel shoul d
not have represented hi m because counsel previously had
represented menbers of the victims extended fam ly; that
counsel failed to fully investigate other suspects; and, that
counsel inproperly failed to object when the prosecutor asked a
witness if she did not like to | ook at the table where the
def endants were seated.? Upon considering the nmotion, the tria
court entered an order denying it on June 17, 2003. This appea
f ol | owed.

Young first argues that the trial court inproperly
excused his counsel’s failure to object to an inproper
al l ocation of perenptory challenges. Young was tried with his
two co-defendants, who together received 12 perenptory
chal l enges. No objection was made. On appeal to the Kentucky
Suprene Court, Young sought to argue that he was entitled to one
or nore additional perenptory challenges. The Kentucky Suprene
Court opined that the issue of perenptory chall enges was not
preserved for review because no objection was raised at trial.

Young now contends that counsel’s failure to object on
the perenptory challenge issue at trial constituted ineffective
assistance. As a basis for the argunent, he contends that the

statutory | aw and case | aw guaranteed to the defense 15

2 On appeal, Young has abandoned this |ast argunent.
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perenptory challenges. Since the defense was entitled to 15
perenptory chal |l enges but received only 12, he contends that he
was denied a fair trial and that this failure resulted from
counsel s ineffective assistance.

Young points to RCr 9.40 in support of his assertion
that the defense was entitled to 15 perenptory chal |l enges at
trial. It states,

(1) If the offense charged is a felony, the

Comonwealth is entitled to eight (8)

perenptory chal |l enges and the defendant or

defendants jointly to eight (8) perenptory

chal l enges. If the offense charged is a

m sdenmeanor, the Commonwealth is entitled to

three (3) perenptory chall enges and the

def endant or defendants jointly to three (3)

perenptory chal | enges.

(2) If one (1) or two (2) additional jurors

are called, the nunber of perenptory

chal | enges al | owed each side and each

def endant shall be increased by one (1).

(3) If nore than one defendant is being

tried, each defendant shall be entitled to

at | east one additional perenptory chall enge

to be exercised i ndependently of any ot her

def endant .

On direct appeal, the Kentucky Suprene Court addressed
Young’s argunent as to perenptory strikes in the follow ng
manner :

1. JURY | SSUES.
A.  Perenptory strikes.

Since this was a joint trial of three
defendants and alternate jurors were being
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seated, Appellants were entitled to a total
of fifteen perenptory strikes. RCr 9.40;
Springer v. Commonweal th, Ky., 998 S. W2d
439, 445-45 (1999). Instead, they were
allotted a total of only twelve
perenptories. As in Gabow v. Commonweal t h,
Ky., 34 S.W3d 63, 74-75 (2000), Appellants
did not object to the trial judge's
erroneous interpretation of RCr 9.40 but
argued only that the trial judge had the

di scretion to grant nore perenptory strikes
to defendants in a death penalty case than
are required by the rule. Thus, as in
Gabow, this issue was not preserved for
appel l ate review. Kentucky Farm Bureau Mit.
Ins. Co. v. Cook, Ky., 590 S.W2d 875, 877
(1979).

Young v. Commonweal th, 50 S.W3d 148, 163 (Ky. 2001).

Young also relies on Springer v. Commonweal th, 998

S.W2d, 439 (Ky. 1999) (cited in his direct appeal), in which
the Suprene Court held that when a trial court assigns an

i nsufficient nunber of perenptory challenges, it errs.
Specifically, the Court held:

Al t hough the 1990 anendnent of RCr 9.40
resulted in an awkward arrangenent of the
subsections of that rule the intent of the
amendnment is clear. |If nore than one
defendant is tried, each defendant is
entitled to at | east one additiona
perenptory chall enge to be exercised

i ndependently; and if one or two alternate
jurors are seated at that trial, those
addi tional perenptories are increased by one
for a total of two per defendant.

I n Kentucky Farm Bureau Mut. Ins. Co.
v. Cook, Ky., 590 S.W2d 875 (1979), we held
that an erroneous allocation of perenptory
chal l enges is not subject to harm ess error
anal ysis, and that “reversal and a new tri al



shoul d be awarded as a matter of law.” Id.
at 877. In Thomas v. Commonweal th, Ky., 864
S.W2d 252 (1993), cert. denied, 510 U. S.
1177, 114 S. C. 1218, 127 L. Ed.2d 564
(1994), we reiterated this principle in the
context of a crimnal trial and held that,
“[t]he rul es specifying the nunber of
perenptory chall enges are not nere
technicalities, they are substantial rights
and are to be fully enforced.” Id. at 259.
Accordingly, this case nust be reversed for
a new trial because of the failure to allot
appel l ants the proper nunber of perenptory
strikes. Because the other issues raised by
the appellants are likely to recur upon
retrial, those issues wll also be addressed
in this opinion.

1d. at 444-45.

Young contends that based on RCr 9.40 and Springer the
trial court erred in failing to find ineffective assistance of
counsel when his counsel failed to object to an insufficient
nunber of perenptory chall enges being assigned at this trial.?3
The Commonweal th responds that counsel’s failure to anticipate
the Supreme Court’s ruling in Springer cannot result in
i neffective assistance of counsel. It relies on Haight v.

Commonweal th, 41 S. W 3d 436, 448 (Ky. 2001), for the proposition

that “while the failure to advance an established | egal theory

may result in ineffective assistance of counsel under Strickl and

3 Asimilar case raising the sane issue has recently been decided by this
case. In Brown v. Commonweal th, No. 2003- CA-001093- MR, a to-be-published
case rendered April 1, 2005, another panel of this Court reversed the deni al
of a RCr 11.42 notion. Wile that case is not final and is not relied upon
as precedenital authority, we have reached the sane | egal concl usions based
upon RCr 9.40 and Springer. A notion for discretionary review was filed in
that case on April 25, 2004, No. 2005-SC-000309.
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[v. Washington, 466 U. S 668, 104 S.C. 2052, 80 L.Ed.2d 674

(1984)], the failure to advance a novel theory never will.” The

Fayette Circuit Court based its determi nation to deny this issue

of Young’s RCr 11.42 notion on this theory.
denyi ng Young’s notion entered June 17, 2004,
hel d:

|.  PEREMPTORY STRI KES

In its order

the circuit court

Beginning with the matter of perenptory
strikes, Mwvant clains the Defendants were

entitled to fifteen perenptory stri

kes at

trial and that Counsel was ineffective for
failing to object when the Defendants were
allotted fourteen (sic) strikes. The nunber
of strikes available to the Defendant(s) is
cal cul ated based upon RCr 9.40. At the tine

of Movant’s trial in July of 1998,

RCr 9. 40

was not clear. On Septenber 23, 1999, the

Suprene Court interpreted RCr 9.40

in

Springer v. Commonweal th, Ky., 998 S. W 3d
439 (1999). In Springer, the Suprene Court,
sua sponte decided to interpret RCr 9.40(2)
to require an additional challenge to be

given to the defendants as a side.

Unti l

Springer, there was sone debate as to
whet her the Court intended “side” to nean

the defendants as a group or each i

ndi vi dual

defendant. After the opinion, however, it
was clear that the defendants as a group
were the side referred to in RCr 9.40(2).

As was stated in the Coormonweal th’s

Response, Myvant’s Counsel did not

have t he

benefit of this true interpretation and
cannot be considered ineffective because he
could not anticipate the Supreme Court’s
interpretation of the rule one year after
the trial. Mvant is essentially attenpting
to retroactively apply the Springer standard
and further this issue was not preserved.
See, Gabow v. Commonweal th, Ky., 34 SWBd 63

(2000). There is no precedent for

-7-



retroactively applying the Springer standard
and therefore this Court declines to do so.

Wil e this argunent appears to have nerit, a closer

review of the Strickland standard and applicabl e case | aw

reveals its flaws. Strickland establishes that in order to
succeed with a claimof ineffective assistance of counsel, a
crimnal defendant nust show that his trial counsel’s
performance was both deficient and prejudicial. To establish
prejudi ce, the defendant nust show with reasonabl e probability
that the outconme of his trial would have been different absent
the trial counsel’s deficient performance. 1d., 466 U.S. at
694. As noted, the Kentucky Suprene Court determned in Young s
di rect appeal that counsel failed to properly object to the
correct nunber of perenptory challenges he was entitled, thus
counsel’s performance was deficient. The first part of the
Strickland test has been satisfied.

Perenptory chal | enges have been part of the trial
process in the Cormonweal th since 1830, and their purpose has
al ways been to ensure that parties receive a fair trial.* Young
correctly observes that when a trial court assigns an
i nsufficient nunber of perenptory challenges, it errs, and such
an error is grounds for automatic reversal for a newtrial.?®

Furthernore, when a party has received an insufficient nunber of

4 Kentucky Farm Bureau Mut. Ins. Co. v. Cook, 590 S.W2d 875, 877 (Ky. 1979).

5> Springer, supra, note 3, at 444,




strikes, he does not have to show actual prejudice in order to
obtain a newtrial.® Gven that actual prejudice is not

required, the second part of the Strickland test has been

automatically satisfied. Since Young' s attorney failed to

obj ect when the trial court assigned an insufficient nunber of
perenptory challenges to the two defendants, he rendered

i neffective assistance of counsel. Thus, the circuit court
erred when it denied Young’'s RCr 11.42 notion.

Wiile we are reversing on the issue of perenptory
chal I enges, we shall al so address the other issues raised by
Young. The next issue raised by Young is that his counsel had a
conflict of interest and should not have represented himin this
matter. In examning this issue, the trial court found that
Young was aware of his counsel’s past representation of the
victims famly; that there was no sinultaneous representation
of clients requiring specific waiver under RCr 8.30; and that a
unsupported assertion of a conflict arising fromunrel ated
cl ai ms8 was not enough to establish an actual conflict of
interest. Wen the record is viewed inits entirety, we
conclude that the trial court properly determ ned counsel’s
per formance was not deficient under the Strickland standard.

Young's final argument is that the trial court erred

in failing to conduct an evidentiary hearing on his claimthat

6 Kentucky Farm Bureau Mut. Ins. Co., supra, note 11, at 877.
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his counsel was ineffective for failing to present evidence of
al ternate suspects. He argues that the victims father and two
ot her individuals should have been identified as viable suspects
at trial. He contends that his counsel was aware of these
suspects, and that a reasonable probability exists that the
outconme of the trial would have been different if his counse
had presented evi dence about these suspects to the jury. In
sum he argues that he was at least entitled to a hearing on the
matter, and that the trial court erred in failing to so rule.
The trial court addressed this issue and determ ned
t hat Young’ s counsel did seek to introduce this evidence, but
t he evi dence was inadni ssible because it was not conpetent to
support the theory that the victims father or one of the
Wngate brothers commtted the crinme. The trial court found
that this theory was mere conjecture and that defense counse
acted properly in adhering to the court’s ruling barring such
specul ation. W find no basis for tanpering with this ruling or
for finding that Young was entitled to a hearing. As above, the
trial court sufficiently disposed of Young' s claimof error on
this issue, and as such, no hearing was warranted.
For the foregoing reasons, we affirmin part, reverse
in part, and remand for further proceedings consistent with this
opi ni on.

ALL CONCUR
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