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BEFORE: EMBERTQN, CH EF JUDGE; COVBS AND TACKETT, JUDGES.
EMBERTON, CHI EF JUDGE. The Commonweal th of Kentucky appeal s
froman order of the Trigg Grcuit Court declaring KRS' 250. 489
to be unconstitutionally vague and di sm ssing the indictnent
agai nst Kristopher Lee Kerr.

KRS 250.489(1) states:

! Kentucky Revised Statutes.



It shall be unlawful for any person to

know ngly possess anhydrous ammonia in any

contai ner other than an approved contai ner.

The statute was enacted through House Bill 501. In that sane
bill, KRS 250.482 was anended to define “approved container” as
a “container for anhydrous ammoni a which neets or exceeds the
requi renents of the Federal |aw or regulation for the storage
and handl i ng of anhydrous ammonia.” However, the statute states
it is only applicable to sections KRS 250.482 to 250.488. Wen
the crinme of possession of anhydrous anmmonia in an unapproved
cont ai ner was assigned a statute nunber by the conpiler of the
statutes, it was given KRS 250.489, outside the purview of KRS
250.482. The circuit court held that because of this error, an
“approved container” is not defined and the statute is
unconstitutionally vague.

It is a basic prem se of our penal |aw that crimna
statutes nmust be definite enough that citizens are given fair
notice of what is forbidden.

“[ T] he voi d-for-vagueness doctrine requires

that a penal statute define the crimna

of fense with sufficient definiteness that

ordi nary peopl e can understand what conduct

is prohibited and in a manner that does not

encourage arbitrary and discrimnatory

enforcenent. Although the doctrine focuses

both on actual notice to citizens and

arbitrary enforcenent, we have recogni zed

recently that the nore inportant aspect of

t he vagueness doctrine ‘is not actua

notice, but the other principal elenment of
t he doctrine—+the requirenent that a
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| egi sl ature establish mninmal guidelines to
govern | aw enforcenent.’ \Were the

| egislature fails to provide such m ni nmal
gui delines, a crimnal statute nmay permnit
standardl ess sweep [that] allows policenen,
prosecutors, and juries to pursue their
personal predilections.’”?

¢
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W agree with Kerr’s position that if “approved
container” is not defined, then KRS 250.489 is void for
vagueness. “Approved” necessarily requires that a citizen
possessi ng anhydrous anmoni a have sone standard from which it
can be determ ned whether the chemcal is in a proper container.
Because KRS 250.482 is applicable to KRS 250. 489, however,
Kerr’s constitutional argunent nust fail

The rules of statutory construction were sunmarized in

Conmonweal th v. Kash:?®

The primary purpose of judicial construction
is to carry out the intent of the

| egislature. In construing a statute, the
courts nust consider “the intended purpose
of the statute—the reason and spirit of the
statute—and the m schief intended to be
remedied.” The courts should reject a
construction that is “unreasonabl e and
absurd, in preference for one that is
‘reasonabl e, rational, sensible and
intelligent’. . . .7 In addition, the
courts must construe statutes in a manner
that saves their constitutionality whenever
possi bl e consistent with “reason and common
sense.” On the other hand, a court should
not add words or cure an om ssion “to give

2 Mussel man v. Conmonweal th, Ky., 705 S.W2d 476, 478 (1986) (quoting Kol ender
v. Lawson, 461 U.S. 352, 103 S.Ct. 1855, 75 L.Ed.2d 903 (1983)).

S Ky. App., 967 S.W2d 37, 43-44 (1997).



constitutionally perm ssible neani ng where

none woul d ot herwi se exist.” Under the

doctrine of in pari materia, statutes having

a comon purpose or subject matter nust be

construed together. (Citations omtted.)

The courts have consistently rejected reliance on a
conpiler’s error to strike down or otherwise aid in interpreting
a statute.* “Msspelling, false grammar, and erroneous
punctuation will not vitiate an instrunent, statute, indictnent,
or contract, where its fair intent can be gathered fromthe
whol e text.”®

We believe it is totally logical to conclude that when
the | egislature anended KRS 250.482 to include the definition of
approved container, and at the sanme tine, declare it illegal to
possess anhydrous ammoni a in an unapproved container, it
intended the definition to apply to the new penal statute. The
error committed by the conpiler of KRS 250.489 by giving it a
nunber outside the scope of KRS 250.482 does not render
unconstitutional an otherw se constitutional statute.

The order of the Trigg Crcuit Court is reversed and

t he case remanded for further proceedings.

4 See MIler v. Conmonweal th, 300 Ky. 215, 187 S.W2d 837 (1945); Walton v.
Carter, Ky., 337 S.W2d 674 (1960).

5 Nunley v. Commonweal th, 307 Ky. 274, 210 S.W2d 962, 963 (1948)(quoting
Gai ther v. Commonwealth, Ky., 91 S.W 1124 (1906)).
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