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JOHNSON, JUDGE: Dr. Robert L. Montgonery has appealed froma

j udgnent entered by the Franklin Crcuit Court on June 13, 2003,
whi ch granted summary judgnent to the Departnment for Vocati onal
Rehabilitation (DVR). Having concluded that there is no genuine
issue as to any material fact, and that as a matter of |aw

Mont gonery is not entitled to DVR funding, we affirm



The DVR assists eligible individuals with disabilities
to prepare for, secure, retain, or regain enployment.! The
federal government provides grants for this programunder the
Rehabi litation Act of 1973.2 The specified purpose of this

programis to “enpower individuals with disabilities to maxi m ze

enpl oynment, econom c sel f-sufficiency, independence, and inclusion

and integration into society 3

The Conmonweal th of Kentucky participates® in the

federal vocational rehabilitation programthrough the DVR an

129 U S CA § 722(a)(1l) states:

An individual is eligible for assistance under this subchapter
if the individual —

(A is an individual with a disability under section 705(20)(A)
of this title; and

(B) requi res vocational rehabilitation services to prepare for
secure, retain, or regain enploynent.

29 U.S.C A 8705(20)(A) states:

Except as otherw se provided in subparagraph (B), the term
“individual with a disability” means any individual who—

(i) has a physical or nental inpairnent which for such
i ndi vidual constitutes or results in substantial inpedi nent
to empl oyment; and
(ii) can benefit in terms of an enpl oynent outcome from
vocational rehabilitation services provided pursuant to
subchapter I, Ill, or VI of this chapter
229 U S.C 8§ 701(b)(1).
31d. at (b)(1).
4 See Kentucky Revised Statutes (KRS) 151B.200, stating:
This state accepts and agrees to conply with all the
provi sions of the Acts of Congress of the United States

approved June 2, 1920 (41 Stat. 735) relating to vocationa
rehabilitation and all subsequent acts when such acts apply

-2



Executive Branch agency of the state governnment administratively
organi zed within the Cabi net for Wrkforce Devel opnent pursuant to
KRS 12.020(11)(13)(c). The General Assenbly has enpowered the DVR

to provide for and i nprove the vocationa

rehabilitation of citizens of the Commonweal t h of

Kentucky with physical and nental disabilities in

order that they may increase their social and

econonm ¢ wel | -being and the productive capacity

of the Commonweal th and nation. >
Participation in this service is based on the eligibility of the
appl i cant.

Mont gonery suffers from Erb Pal sy, which renders his
| eft arm unusabl e unless his armcan be placed in a certain
position, such as by propping it on another object. Wile
recei ving funds through the DVR, Mntgonmery attended Xavier
University, in Cncinnati, Chio, where he earned a B.S. degree in
busi ness adm nistration in 1979. Prior to graduation fromthis
institution, Montgonery net with his DVR counsel or and expl ai ned
that he wi shed to change his Individualized Witten Rehabilitation
Program (I WRP)® from pre-law to physician. Accordingly, that
change was nmade in Montgonery’s IVWRP in a plan of services dated

Septenber 10, 1978. Mntgonery then wanted to take additiona

courses in the pre-nedical field, and requested funding fromthe

to joint state and federally funded vocati onal
rehabilitation prograns.

> KRS 151B. 180.

6 See 29 U S.C.A § 722(b).



DVR  The DVR denied his request for additional funds for his
educati on beyond the undergraduate degree in business
adm ni stration. An admnistrative review hearing was conducted in
August 1981, and the fair hearing officer upheld the decision not
to fund what the DVR had determ ned to be post-baccal aureate
course work that provided little assurance that Mntgonmery woul d
be admtted to nmedical school. The adm nistrative decision was
based upon the guidelines set forth in the Rehabilitation Act of
1973. 7

Thereafter, Mntgonery attended Northern Kentucky
Uni versity on his own and in 1984 he obtained a B.S. degree in
bi ol ogi cal sciences. The DVR did not fund any of the expenses
incurred by Montgonery while he attended Northern Kentucky;
instead he relied upon financial support fromhis famly and
student |loans to finance his education. After graduating from
Nort hern Kentucky, Montgomery applied for adm ssion to nedica
school at the University of Kentucky and the University of
Loui sville, but he was denied adm ssion to both institutions.
However, he did obtain adm ssion to the masters programin anatony
at the University of Kentucky. He attended U K. wthout financial
support fromthe DVR, until he received notification of his
acceptance to the American University of the Cari bbean Medi cal

School (AUC) to begin in January 1985. Montgonery graduated from

7 See 29 U.S.C. A § 722(c).



AUC in Cctober 1991. The DVR funded Montgonery’s final senester

i n medi cal school and his graduation expenses, but it provided no
ot her financial assistance for Montgonmery to attend AUC

Mont gonmery now mai ntains that the DVR is responsible for the debt
he incurred as a result of his attending nedical school.

After a fair hearing decision was rendered on May 6,
1993, Montgonery filed a civil action in the Jefferson Crcuit
Court. Essentially, Mntgonery challenged in circuit court the
i npl enmentation by the DVR of the hearing officer’s decision.

Mont gonery asked the trial court to grant injunctive relief on
January 4, 1994, and to award hi m $33, 030. 008 for his medica
school expenses. The trial court denied Montgonery’s request for
relief in an order entered January 26, 1994.

After the action |anguished in circuit court for sone
ei ght years, on Cctober 15, 2002, the DVR finally noved the tria
court for a sunmary judgnment. The trial court granted summary
judgnent to the DVR on June 13, 2003, stating “[i]n the matter
before the Court the Plaintiff has not alleged any evi dence, not
al ready contained in the record, which creates any issue of

material fact.” This appeal followed.

8 I'n Montgomery’s notion for tenporary injunction, he requested that the trial
court grant a tenmporary injunction requiring the defendant to “(a)

i medi ately forward the suns of $5,810.00 and $27,220.00 to the plaintiff to
cover services to which he appears entitled.” Montgonery does not provide
any details regarding how he arrived at the suns he requested the trial court
to award.



The standard of review governing an appeal of a
sunmary judgnment is well-settled. W nust determ ne whether the
trial court erred in concluding that there was no genui ne issue
as to any material fact and that the noving party was entitled

to a judgnment as a matter of |aw.®

Summary judgnent is
appropriate “if the pleadings, depositions, answers to
interrogatories, stipulations, and adm ssions on file, together
with the affidavits, if any, show that there is no genuine issue
as to any material fact and that the noving party is entitled to

» 10

a judgnent as a matter of |aw In Paintsville Hospital Co. v.

Rose, '* the Supreme Court of Kentucky held that for summary

j udgnment to be proper the novant nust show that the adverse
party cannot prevail under any circunstances. The Court has

al so stated that “the proper function of summary judgnment is to
termnate litigation when, as a natter of law, it appears that
it would be inpossible for the respondent to produce evi dence at
the trial warranting a judgnent in his favor” [citation
omtted].* There is no requirenment that the appellate court

defer to the trial court since factual findings are not at

° Scifres v. Kraft, 916 S.wW2d 779, 781 (Ky.App. 1996).

10 Kentucky Rules of Givil Procedure (CR) 56.03.
11 683 S.W2d 255, 256 (Ky. 1985).

12 steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W2d 476, 480 (Ky.
1991).




i ssue.'® “The record nmust be viewed in a |ight nost favorable to

the party opposing the notion for summary judgnent and al

doubts are to be resolved in his favor.”?

Furthernore, “a party
opposi ng a properly supported sumrary judgnment notion cannot
defeat it without presenting at |east sone affirmative evi dence
showi ng that there is a genuine issue of material fact for
trial.”?
In this appeal, Montgonery clains that the DVR did not

conply with the hearing officer’s decision when it refused to
aut horize funds to pay for his nedical school expenses. However,
the hearing officer’s decision, which is 17 pages in length, did
not award Montgonery any specific services and it did not identify
any appropriate services or enunerate expenses for which he is
eligible. Instead, the hearing officer stated:

| medi ate attention should be given to

determning Dr. Montgonery' s status in the

board exans he took in 1992. 1In [the] event he

passed and becones |licensed, [the] DVR should

assi st in accordance within the regul atory

gui delines of [the] DVR to assist Dr.

Montgonery to finally achi eve the chosen

vocational objective as a |icensed practicing
physi ci an.

13 Goldsmith v. Allied Building Conponents, Inc., 833 S.W2d 378, 381 (Ky.
1992) .

14 steelvest, 807 S.W2d at 480.

15 1d. at 482. See al so Philipps, Kentucky Practice, CR 56.03, p. 321 (5th ed.
1995) .




Fromthe record, there is no docunentation to indicate
t hat Mont gonery passed the board exans in 1992, or since then. 1In
fact, Montgonery failed the exans referenced by the hearing
officer in the above passage. |In addition, the record contains
nunmerous offers by the DVR of assistance to Montgonmery, but there
is no indication that any of these offers were accepted.
According to the hearing officer’s decision, for Montgonery to
receive services fromthe DVR he was required to pass the board
exans and to becone licensed. Thus, since these conditions were
not net, Montgonery is not entitled to receive further financial
assi stance fromthe DVR

In his brief, Montgonery accused nunerous enpl oyees of
the DVR of conspiracy and collusion. Additionally, in his reply
brief, he clains that the brief supplied by the DVR was an attenpt
“to protect Cabinet enployees, past and present, whom [sic]
willfully and knowingly, directly or indirectly . . . participated
and/ or were responsible for the diversion of federal and state
nmonies in this case.” He further clained that he “plans to
present an ocean of evidence and approxi mately forty w tnesses
that in fact the DVR enpl oyees did conspire and were in

collusion.” Yet, this “ocean of evidence” was never presented to



the trial court, nor were the conspiracy theories he referred to
supported by any evidence. *°

Based on the record before the trial court, there
exi sts no genuine issue as to any material fact to support the
clains asserted by Montgonery. The crux of Montgonery’s
argunment in this appeal alleges the DVR s non-conpliance with
the hearing officer’s recomendati on; however, it was Mntgonery
who failed to conply with the requirenents contained in the
recomendation. Since Montgonery did not pass his board exans
as was required in the hearing officer’s recommendati on, he did
not qualify for further participation in the program offered by
the DVR and he is not entitled to further funding fromthe DVR
Thus, the trial court did not err by granting the DVR s notion
for summary judgnent.

Based on the foregoing, the judgnment of the Franklin

Circuit Court is affirned.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Dr. Robert L. Montgonery, Sue G Sinon
Pro Se Frankfort, Kentucky

Fort Mtchell, Kentucky

16 Mont gormery al so conplained in his reply brief of the five-page linitation
under the rules, yet in his initial brief, he only used 11 pages.
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