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BEFORE: JOHNSON AND TAYLOR, JUDGES; EMBERTON, SENI OR JUDGE.‘!
EMBERTON, SENI OR JUDGE: Johnny R Baker appeals from an order
of the Wayne Circuit Court dism ssing his counterclaimand
striking affirmati ve defenses filed in appellee’s action to
collect a credit card indebtedness. W affirm

Upon approval of appellant Baker’s application for a

credit card account, appellee G tibank opened an account from

! Senior Judge Thomas D. Emberton sitting as Special Judge by assignnent of

the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



whi ch appel |l ant was aut hori zed to purchase goods and services or
recei ve cash advances. Al though appellant nade several paynents
for his utilization of the credit card account, his subsequent
failure to conply with the ternms of the credit card agreenent
precipitated the filing of a collection action in the Wayne
Crcuit Court. 1In response to Gtibank’s conplaint seeking the
amount of $8,047.69 plus interest and attorneys’ fees, Baker
asserted what he ternmed “affirmative defenses” of prejudice, no
money lent, fraud, paynent, failure to state a cause of action,
failure of consideration, accord and satisfaction, breach of
contract, and offset, as well as filing a counterclaimalleging
fraud, no noney lent, set-off and breach of contract.

Citi bank subsequently noved to dism ss the
counterclaimand to strike the affirmative defenses. At a
hearing on these notions, the trial court specifically
guesti oned appel | ant concerning the defenses and counterclaim
In the course of that questioning, appellant admtted that he
did not deposit noney into the credit card account, stating only
that the “accounting records” would show where the noney cane
from The trial court then informed appellant that despite
repeated attenpts to understand the nature of his clains, it was
unable to do so. The trial court thereafter granted G tibank’s

notions, entering the order that precipitated this appeal.



Appel I ant posits two questions in his brief to this
court: (1) is a credit card statenent proof of a |loan or
instrunment used to create a loan; and (2) did Citibank risk any
of its funds? Hi s argunent appears to be that inproper proof of
a loan violates the Truth-in-Lending |aw and that he has a right
to all records G tibank possesses with respect to this account.
The remai nder of his brief consists of a letter froma CPA which
purports to explain general banking principles. Although
appel l ant had asked the trial court to take judicial notice of
the information contained in the letter, it declined to do so.
Noti ceably absent from appellant’s argunment is any indication
that he had nade a deposit into the credit card account; any
denial that Ctibank had established a credit card account which
he had utilized; or any citation of authority to support his
claims. W, like the trial court, confess to being at a | oss as
to how anyt hing asserted in appellant’s brief can be construed
as relieving appellant fromthe consequences of the undi sputed
facts: he applied for a credit card, he incurred debt by
utilizing the credit card, and he defaulted on the terns of
repayment.

As Citibank points out inits brief, the trial court
af forded appel | ant every opportunity to explain his position at
the hearing on the notion to dism ss, but he was unable to

articulate, nmuch |less prove, any basis for the matters asserted
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in his answer and counterclaim It is therefore clear beyond
any reasonabl e debate that appellant could not prove any facts
in support of his clainms that would entitle himto relief.
Accordingly, the trial court did not err in dismssing the
counterclaim? Nor do we perceive any error in the striking of
defenses that are clearly irrelevant to the issues raised in the
conpl ai nt . 3

Finally, G tibank cites nunerous procedura
i npedi nents to appellant’s prosecution of this appeal. CQur
election to decide this case on the nerits obviates the need to
di scuss those procedural shortcom ngs.

The judgnent of the Wayne GCircuit Court is affirned.
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2 @zyb v. Evans, Ky., 700 S.W2d 399 (1985) and Pari-Mtual derks Union of

Kentucky v. Kentucky Jockey O ub, Ky., 551 S.W2d 801 (1977).

3 see Ludl ow v. Union Li ght, Heat & Power Conpany, 229 Ky. 621, 186 S. W 2d
640 (1945).




