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BEFORE: DYCHE, GUI DUG.I, AND McANULTY, JUDGES.
McANULTY, JUDGE: Kevin R Colwell (Kevin) appeals the trial
court’s award of punitive damages and attorney’s fees and costs

upon issuing summary judgnent in a civil action brought by his



former enployer for conversion and breach of fiduciary duty.

Two questions are presented in this appeal. Does a $10, 088. 82
puni tive damage award, which is three tines the anount of the
conpensat ory damages awarded, to an enployer fromwhich a
managenent enpl oyee converted property exceed the constitutiona
[imt? Ddthe trial court abuse its discretion in awarding
attorney’s fees to the enployer? The first question concerning
the constitutionality of the punitive damage award i s not
preserved for our review As to the second question, we
conclude that there was no statutory or contractual authority
for the recovery of attorney' s fees and the circunstances of the
case did not conpel such an award. Thus, the trial court abused
its discretion in awarding attorney’'s fees in this case.

On February 16, 2001, the Appellees, Holland Roofing
of Gincinnati, Inc., Holland Roofing of Indianapolis, Inc.,
Hol | and Roofing Group, LLC, Holland Roofing Residential of
Nort hern Kentucky, LLC, Holland Roofing of Atlanta, LLC, Holl and
Roofing, Inc., Holland Roofing of Louisville, Inc., Holland
Roof i ng of Col unbus, Inc., Holland Roofing RRM Inc., and
Hol | and Roofing of Nashville, Inc. (Holland Roofing) filed a
Conpl aint for Money Danmages agai nst their forner enployee, Kevin
R Colwell (Kevin). Holland Roofing alleged that while Kevin
was enpl oyed by themas a forenman, he acted in concert with

anot her enpl oyee and converted Hol | and Roofing s cash, credit
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and property. In addition, Holland Roofing also alleged that in
converting its property, Kevin breached his fiduciary duties of
trust, loyalty, honesty, truthful ness and fair dealing. Holland
Roof i ng sought conpensatory and punitive damages and recovery of
their costs and expenses including attorney’s fees.

Hol  and Roofing’ s lawsuit stemmed fromtheir discovery
that Kevin had built a deck on his honme using |unber and tools
t hat Hol | and Roofing had unknowi ngly purchased by paying fal se
purchase orders submtted by Kevin's co-worker. As a further
consequence of Kevin's conduct, four nonths after Hol |l and
Roofing filed its civil suit, the Cormonwealth’s Attorney filed
a felony crimnal information charging Kevin with theft by
deception over $300 in Boone Circuit Court.

Three nonths after crimnal charges were brought and
while the civil suit was pending, Kevin entered a guilty plea to
the single charge of theft by deception over $300. Kevin nade a
nmotion for pretrial diversion. The trial court granted Kevin's
notion for pretrial diversion and ordered Kevin to pay
restitution in the amount of $3,362.94 to Holl and Roofi ng.

Al nost one year after Kevin entered his guilty plea,
Hol | and Roofi ng made a notion for sunmary judgnment on all issues
of Kevin's liability for conversion and breach of fiduciary
duty. The trial court granted Holl and Roofing s notion for

sumary judgnent and entered a judgnment for conpensatory damages
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in the sumof $3,362.94, plus interest until paid, provided that
t he judgnent anmount shall be credited by $1,200 -- the total
anount of the two paynents nmade by Kevin to Hol |l and Roofi ng
under the restitution ordered in the crimnal action. See KRS
533.030(3)(d) (“An order of restitution shall not preclude the
owner of property or the victimwho suffered . . . out-of-pocket
| oss of earnings or . . . other damages from proceeding in a
civil action to recover damages fromthe defendant. A civil
verdi ct shall be reduced by the anpbunt paid under the crimna
restitution order.”).

In its order granting sunmary judgnent, the tria
court schedul ed an evidentiary hearing to determ ne the anpunt
of Holland Roofing's attorney’'s fees and other costs, expenses
and damages. In addition, the trial court’s order found that
Kevin’s conduct toward Hol | and Roofing was unlawful, illegal,
willful, wanton, nmalicious and in total disregard of Holl and
Roofing s right to their property. The court held that Kevin's
conduct justified an award of punitive damages.

The trial court conducted the evidentiary hearing then
requested nmenoranda fromthe parties. |In his nmenorandumin
opposition to punitive danages and attorney’s fees and costs,
Kevin argued that punitive damages were not appropriate in this
matt er because of the cooperation and assi stance Kevin gave to

t he Boone County Sheriff’s Department in investigating the ful
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extent of his co-worker’s culpability. And Kevin argued that
the trial court should not allow inflated attorney’s fees and
costs because (1) the investigative work was perforned by the
Boone County Sheriff’s Departnment; and (2) the conversion and
breach of fiduciary duty action was unnecessary because the
court in the crimnal matter ordered restitution.

Seven nonths later, the trial court entered its fina
judgnment in the civil action awardi ng Hol | and Roofing the
foll owi ng noney damages: conpensatory danmages of $3, 362. 94;
punitive danages of $10,088.82 (three tines the principal anount
of the conpensatory danmages); and costs and attorney’ s fees of
$6, 838.95 (which includes plaintiffs’ counsel’s investigator’s
fees of $1,000.00). The judgnent specified the rate at which
interest accrued on the final judgnent and reiterated that Kevin
was entitled to a credit against the judgnent of all paynents of
restitution made in the crimnal action. Kevin did not file any
post -j udgnent notions to set aside the judgnent, but he did
timely file his notice of appeal.

Kevin presents two argunents in this appeal. First,
Kevin argues that the Due Process O ause of the Fourteenth
Amendnent renders the punitive damage award in this case
constitutionally unacceptabl e because such an award in this case
is grossly excessive and arbitrary. |In support, Kevin cites the

“three gui deposts” mandated by the United States Suprenme Court
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for considering whether a punitive damge award exceeds the
constitutional Iimt: (1) the degree of reprehensibility of
Kevin's m sconduct; (2) the disparity between the harm or
potential harm suffered by Holl and Roofing and its punitive
damage award; and (3) the difference between the renedy of

puni tive damages and the civil penalties authorized or inposed

in conparable cases. BMANof North Anmerica, Inc. v. Ira Core,

517 U. S. 559, 575, 116 S. C. 1589, 134 L. Ed. 2d 809 (1996).
Second, Kevin argues that the trial court abused its discretion

in awarding attorney’s fees in this case.

Kevin's first argunment -- the constitutionality of the
punitive danage award -- was not challenged at the trial court
level. Thus, it was not preserved for our review. See Conbs v.

Knott County Fiscal Court, 141 S.W2d 859, 860 (Ky.App. 1940)

(“I't is an unvarying rule that a question not raised or
adj udi cated in the court bel ow cannot be consi dered when raised
for the first time in this court.”). Kevin has not acknow edged
that he failed to preserve this argunent and has not argued that
this Court should review the question under the manifest
injustice rule (Rule 61.02 of the Kentucky Rules of Cvil
Procedure). So, we will not consider the matter further.

We nove to Kevin's second argunent that the tria
court abused its discretion in awarding attorney’ s fees and

costs. In support, Kevin cites the well-settled rule that



“Tu]l nder our law, attorney’'s fees are not allowable as costs in
absence of statute or contract expressly providing therefore.”

Kentucky State Bank v. AG Services, Inc., 663 S.W2d 754, 755

(Ky. App. 1984). As there was no statutory or contractua
authority for allow ng the recovery of attorney’'s fees in this
case, the trial court erred in awardi ng them

Hol | and Roofing argues that while the rule above is
wel | -settled, it does not “abolish the equitable rule that an
award of counsel fees is within the discretion of the court
dependi ng on the circunstances of each particul ar case.”

Kentucky State Bank, 663 S.W2d at 755. And this Court

previ ously found no abuse of discretion in a trial court’s award
of attorney’s fees in the absence of statutory or enforceable
contractual authority based on evidence that a person ow ng

fiduciary obligations acted in bad faith. See Batson v. d ark,

980 S.W2d 566, 576-77 (Ky.App. 1998).

We do not believe that Batson announces a new
equi table doctrine allowi ng the recovery of attorney's fees in
cases succeeding on a wongful conversion or breach of fiduciary
duty claim |In Batson, the prevailing parties recovered
attorney’'s fees totaling $399.50. See id. at 577. Such fees
were initially presented as part of their expectation of damages
on the breach of contract claim See id. at 576. They were not

the attorney’s fees incurred by the prevailing party in
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prosecuting the action, as Holl and Roofing was essentially
awarded in this case. Recognizing the rule that attorney’s fees
are not allowable as costs in the absence of a statute or
contract expressly providing therefore, the Batson court noted
the equitable rule and found no abuse of discretion under the
circunmstances. See id. at 577.

Returning to the award of attorney’'s fees in this
case, we do not believe that the circunstances of this case
conpel the award of attorney’'s fees. W conclude the tria
court abused its discretion in awarding Holland Roofing its
attorney’s fees in the absence of a statute or enforceable
contract. Thus, we reverse and remand to the trial court for
t he i ssuance of an order revising the damages award consi st ent

with this opinion.
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