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BEFORE: DYCHE, HENRY, AND TACKETT, JUDGES.

DYCHE, JUDGE: On June 12, 1992, in Christian District Court
Civil Action No. 92-Cl-00348, Fidelity Credit Corporation
obt ai ned a default judgnent in the amount of $3222.77, plus
interest and attorney fees, against Carl E. Pool, Donna L. Pool,
and Jessie Pool. To enforce collection of that judgnent,
Fidelity Credit obtained an order fromthat court for the

Christian County Sheriff to assist it in retrieving a 1965 Ford



dunmp truck fromthe Pools. The truck was repossessed that sane
day, and an order allowng Fidelity Credit to sell the truck was
entered by the district court on October 20, 1992.

On the 29'" day of COctober, 1992, Virginia Burkhart,
appel l ant herein, noved the district court to rescind its order
allowing Fidelity Credit to repossess and sell the dunp truck,
alleging that she had a valid lien on the vehicle. Fidelity
Credit responded, arguing that the lien was invalid, as it was
not noted on the certificate of title for the truck, and that it
had paid the only lien noted on the title. Burkhart’s notion
was deni ed, and no appeal was taken fromthe denial, although
Bur khart has alleged that she paid an attorney to file an
appeal .

I nst ead, Burkhart and the Pools initiated this action,
asserting that the security agreenment under which Fidelity
claimed an interest in the dunp truck was fraudul ent, and that
the actions of Fidelity were outrageous, extrene, and an
interference with the lawful rights of the Pools and Burkhart in
and to the truck

The matter proceeded in the Christian Crcuit Court,
with Fidelity arguing that the action was barred by the statute
of limtations, or by the doctrine of collateral estoppel. A
jury trial was conducted, and the court instructed the jury only

on Burkhart’s claimthat Fidelity fraudulently falsified or
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altered a security agreenment on other property by adding the
dunp truck after the Pools signed the agreenent. The ot her
claims of fraud, that Fidelity had actual know edge of
Burkhart’s claim and that it commtted fraud by maintaining the
district court action in all its phases know ng of Burkhart’s
valid security interest, were dismssed by the court. The jury
found for Fidelity, and this appeal followed.

The main argunment Burkhart rai ses on appeal is that
the trial court erred in holding that all but one of her fraud
clainms were barred by the doctrine of collateral estoppel. The
trial court found that she should have raised these issues in
the district court action, and, having failed to do so, she is
unable to maintain themin this action. Burkhart does not deny
that she attenpted to get relief in the district court action,?
thereby tacitly admtting that that was a proper forumfor her
clai ms against Fidelity.

The essential elenents of collateral

estoppel to be gathered fromSedley [v. City

of West Beuchel, 461 S.W2d 556, 559 (Ky.
1971)] are as follows:

(1) identity of issues;

(2) a final decision or judgnent on the
merits;

(3) a necessary issue with the estopped
party given a full and fair opportunity to
litigate;

! She does dance around the issue, however, stating in her brief that the
notion in district court was brought “in Appellant’s nane.”
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(4) a prior losing litigant.

In Gegory v. Commonweal th, Ky., 610
S.W2d 598, 600 (1980), we cited Sedl ey and
stated that "[c]ollateral estoppel, or issue
preclusion, is part of the concept of res
judicata and serves to prevent parties from
relitigating issues necessarily determ ned
in a prior proceeding."

Mbore v. Commonweal t h Cabi net for Human Resources, 954 S. W 2d

317, 319 (Ky. 1997). “The doctrine of res judicata prohibits
the relitigation of matters which actually were, or could have
been, litigated to a conclusion in an earlier matter.” (Goodbey

v. University Hospital of the Al bert B. Chandl er Medical Center,

Inc., 975 S.W2d 104, 105 (Ky. App. 1998).

Exami ning the present action under the standards set
out above, we find that the trial court was correct in barring
Burkhart’s clains. The issues pertaining to the existence and
validity of liens on the dunp truck were squarely before the
district court; there was a final judgnent on the nerits;
Burkhart’s cl ai mwas necessary, and she was given an opportunity
to litigate the issue, although she did not fully avail herself
of the opportunity; and she was a prior losing litigant,
al t hough no appeal, which would have clarified the grounds for

the district court’s ruling, was filed.



The second issue concerns alleged juror m sconduct.
Burkhart all eges inproper contact between an agent of Fidelity
and a juror prior to the conmuni cation. Counsel for Burkhart
obj ected, and asked the trial court to disqualify the juror.
The trial court conducted an interview with the juror.
Following the interview, the trial court exercised its
di scretion, and determ ned that no prejudicial conduct occurred.

Gould v. Charlton Co., Inc., 929 S.W2d 734 (Ky. 1996). W have

viewed the tape of the interview of the juror, and the argunents
of counsel, and can find no error or abuse of discretion.

The judgnent of the Christian GCrcuit Court is

af firmed.
ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Steven C. G rsky James E. Bruce, Jr.
Bat son, Nol an, Brice, Hopki nsvi | | e, Kentucky

WIllianmson & G rsky
Clarksville, Tennessee



