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BEFORE: GUI DUGLI, M NTON, AND TAYLOR, JUDGES.
TAYLOR, JUDGE: Jason H Cross, Mtzi R Cross, and Chri stopher
A. Spradlin bring this appeal fromApril 10, 2003, and May 9,
2003, orders of the Barren Crcuit Court dism ssing negligence
clainms asserted agai nst Sheriff Barney Jones in his official
capacity on the basis of sovereign inmunity. W reverse and
remand.

On Septenber 3, 2000, Kentucky State Police Troopers

Cross and Spradlin were on duty in Barren County. Leland E



Cox, Deputy Sheriff of Barren County, requested the troopers’
assi stance in the execution of an arrest warrant agai nst David
Price. Wile attenpting to effectuate the arrest, Price fled
into a grassy field. The troopers pursued Price on foot, and
Deputy Cox drove his police cruiser in the field to join the
pursuit. Unfortunately, Deputy Cox's cruiser hit both Trooper
Cross and Trooper Spradlin.

Consequently, Cross and Spradlin (collectively
referred to as appellants)! filed a conplaint in the Barren
Circuit Court against Deputy Cox, in his individual and official
capacities; against Sheriff Barney Jones, in his individual and
of ficial capacities; against @Qulf Insurance Conpany, as the
[iability insurance carrier of Cox and Jones; and agai nst
Unknown | nsurance Carriers of Cox and Jones. Deputy Cox and
Sheriff Jones (collectively referred to as appellees) filed an
answer and thereafter, filed a notion to dism ss under Ky. R
Cv. P. (CR 12.02. Therein, appellees clained to be entitled
to sovereign imunity upon the official capacity clainms and to
qualified official imunity upon the individual capacity claimns.
By orders entered April 10, 2003, and May 9, 2003, the circuit
court concluded the claimagainst Sheriff Jones in his officia
capacity was barred by the doctrine of sovereign immunity. The

court al so concluded that additional facts were needed upon

! Mtzi R Cross is also an appellant but nerely asserts clains for “lost
wages” and | oss of consortium



whet her the cl ai magai nst Sheriff Jones in his individua
capacity was barred by the doctrine of qualified officia
imunity and thus, did not dismss the claim The court further
hel d the claimagai nst Deputy Cox in his official capacity was
barred by the doctrine of sovereign i munity? but deternined that
additional facts were needed upon whether the clai magainst
Deputy Cox in his individual capacity was barred by qualified
official inmnity. This appeal follows.?3

Upon review of a dismssal under CR 12.02, all factua
al l egations contained in the conplaint nust be taken as true,
and there nust exist no set of facts upon which relief could be

based. Pari-Mituel Cerks’ Union, Local 541 v. Kentucky Jockey

Cub, 551 S.W2d 801 (Ky. 1977). |In this appeal, we are
presented with the follow ng | egal questions: (1) whether a
sheriff is generally clothed with sovereign i munity when sued
in his official capacity; and specifically, (2) whether a
sheriff in his official capacity is liable for the negligence of
his deputy? W address these questions seriatim

The office of the sheriff has deep historical roots at

common | aw and even predates the Magna Carta. See W sconsin

Prof 'l Police Ass’'n v. County of Dane, 106 Ws.2d 303, 316

2 On appeal, appellants do not raise as error the disnmissal of their claim
agai nst Deputy Leland E. Cox in his official capacity.

3 The orders were nade final and appeal able by inclusion of Ky. R Civ. P
54. 02 | anguage.



N. W2d 656 (1982)(recogni zing that the office of the sheriff
originated prior to the Magna Carta). |In this Commonweal th, the
office of the sheriff is a constitutional office and el ected

fromeach county. Ky. Const. 88 99 and 100; and Shi pp v. Rodes,

196 Ky. 523, 245 S W 157 (1922). The sheriff is not an officer
of the state but is, instead, recognized as the chief |aw
enforcenment officer of the county. Shipp, 245 S.W 157.
I ndeed, the office of the sheriff receives nost of its funding
fromthe county and its residents. See Kentucky Revised
Statutes (KRS) 64.121; KRS 70.036.

It is well-recognized that a county is viewed as a
political subdivision of this Comobnweal th and as such, is

“cl oaked” with sovereign imunity. Lexington-Fayette U ban

County Gov't v. Snmolcic, 142 S.W3d 128 (Ky. 2004). The

doctrine of sovereign inmunity precludes maintaining any
negl i gence action agai nst the Comonweal th unl ess the
Commonweal t h expressly consents or otherw se waives its

immunity. Yanero v. Davis, 65 S.W3d 510 (Ky. 2001). It is an

equal ly well-recogni zed tenet that sovereign imunity extends to
an official sued in his official capacity. 1d. Wen sued in an
official capacity, the public official is said to be sued as a
representative of the sovereign, and the sovereign is viewed as

the real party in interest. 1d.



Wth the foregoing in mnd, we hold that a sheriff is
a county official and absent a waiver thereof is clothed with
sovereign imunity when sued in his official capacity. See

Conmonweal th Bd. of Clains v. Harris, 59 S.W3d 896 (Ky.

2001) (hol ding that a jailer sued in his official capacity is
cl oaked with the county’'s sovereign inmunity). Hence, a sheriff
is entitled to sovereign inmmunity when sued in his officia
capacity.

We now turn to the nore troubl esone question of
whet her the sheriff is liable in his official capacity for the
negl i gence of his deputy. Resolution of this question centers
upon interpretation of KRS 70.040, which reads:

The sheriff shall be liable for the acts or

om ssions of his deputies; except that, the

office of sheriff, and not the individua

hol der thereof, shall be |iable under this

section. Wen a deputy sheriff omts to act

or acts in such a way as to render his

princi pal responsible, and the |atter

di scharges such responsibility, the deputy

shall be liable to the principal for al

damages and costs which are caused by the

deputy's act or om ssion.

By its express ternms, KRS 70.040 inposes “liability”
upon the office of the sheriff for acts and om ssions of

deputies. It is clear that KRS 70.040 exenpts the sheriff

individually fromits anbit;* however, it is unclear whether KRS

4 Previous versions of Kentucky Revised Statutes 70.040 read that the sheriff
was responsible for the acts of deputies. Such versions were not limted to
the office of sheriff. See, e.g., Ky. St. 4563 (1894).
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70. 040 constitutes a limted waiver of sovereign imunity
enjoyed by the sheriff in his official capacity.

To constitute a wai ver of sovereign immunity, a
statute nust do so expressly or inpliedly “by such overwhel m ng
inplications fromthe text as [will] |eave no roomfor any other

reasonabl e construction.” Wthers v. University of Kentucky,

939 S.W2d 340, 346 (Ky. 1997)(quoting Murray v. WIson

Distilling Co., 213 U. S. 151, 171, 29 S. (. 458, 464-65, 53 L

Ed. 742 (1909)).

Under KRS 70.040, the office of sheriff is subject to
l[itability for the acts or om ssion of deputies. As recently
observed by the Kentucky Suprenme Court, “[i]munity, however,

means imunity fromsuit.” Gayson County Board of Educ. v.

Casey, 157 S.W3d 201, 207 (Ky. 2005). By utilizing the term
“liability”, did the General Assenbly intend to nake the office
of sheriff anenable to civil suit?

The interpretation of a statute is a matter of |aw for

the court. White v. MAllister, 443 S.W2d 541 (Ky. 1969).

When interpreting statutory | anguage, words possessing a
techni cal | egal meani ng should be given such neaning. City of

Wrthington Hlls v. Worthington Fire Protection District, 140

S.W3d 584 (Ky.App. 2004).



The word “liability” has acquired a particular |ega
meani ng:

The quality or state of being legally

obligated or accountable; |ega

responsibility to another or to society,

enforceable by civil renedy .
BLACK' S LAW DI cTi oNaRY 925 (7'M ed. 1999). Under the above
definition, liability means a | egal obligation enforceable by
civil renmedy. Therefore, we interpret KRS 70.040 as exposing
the office of sheriff to civil suit for the acts and om ssions
of a deputy.®> By overwhel ning inplication, KRS 70.040 waives the
sovereign imunity historically enjoyed by the sheriff when sued
in his official capacity for the negligence of a deputy. In
sum we hold that Sheriff Jones in his official capacity is not
entitled to the shield of sovereign imunity by operation of KRS
70. 040.

Appel  ants al so chal l enge the constitutionality of KRS
70. 040; however, the record reveals that appellants failed to
notify the attorney general of the challenge as required by KRS
418. 075. KRS 418. 075 mandates that the attorney general be
served wwth a copy of the initiating docunent of an appeal when

the constitutionality of a statute is called into question;

nor eover, this notice nust be served before the filing of

> Until the Kentucky Suprene Court directs otherwise, or until the General
Assenbly repeals this statute, we reluctantly hold, that under prevailing
law, the office of sheriff is not imune fromliability for the acts and
om ssi ons of a deputy.



appellant’s brief. The record reveals that no such notification
was served upon the attorney general. |In the certificate of
service to appellants’ brief, appellants certified that a copy
of the brief was served upon the attorney general. However, KRS
418. 075 clearly requires the initiating docunent be served upon
the attorney general before the filing of the brief. Upon these
facts, we conclude that appellant failed to properly notify the
attorney general of his constitutional attack upon KRS 70. 040.

See Maney v. Mary Chiles Hosp., 785 S.W2d 480 (Ky. 1990).

Where the attorney general is not properly notified of a
constitutional attack upon a statute, the court nust decline to

address the constitutionality of the statute. Blake v. Wodford

Bank & Trust Co., 555 S.W2d 589 (Ky.App. 1977); Massie v.

Persson, 729 S.W 2d 448 (Ky. App. 1987) overrul ed on ot her

grounds by Conner v. CGeorge W Witesides Co., 834 S.W2d 652

(Ky. 1992).

We al so observe that the circuit court did not pass
upon the constitutionality of KRS 70.040. It is well-
established that an appellate court will only review all eged
errors that were actually presented to and deci ded by the

circuit court. See Regional Jail Authority v. Tackett, 770

S.W2d 225 (Ky. 1989). Upon the above stated principles of |aw,

we decline to address the constitutionality of KRS 70.040.



For the foregoing reasons, the orders of the Barren
Circuit Court are reversed and this cause is remanded for
proceedi ngs consistent with this opinion.

ALL CONCUR.
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