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BEFORE: BUCKI NGHAM  JOHNSON, AND SCHRCDER, JUDGES.
SCHRODER, JUDGE: Appellant, Ronal d Baxter, appeals from an
order of the Jefferson Circuit Court granting the appellee’s
notion for judgnment notw thstanding the verdict. W reverse and
remand.

JimPorter’s Good Tine Enporium (“JimPorter’s”) is a
Loui svill e nightclub, which consists of approximtely 18, 000
square feet of nultiple roons, dance floors, and bars. The

ni ghtcl ub enpl oys a security staff (“bouncers”). On the evening



of March 20, 1999, the appellant, Ronald Baxter (Baxter), along
with his brother Wayne Baxter (Wayne), and a friend, Tommy Hardy
(Tomry), went to JimPorter’s. There was testinony that al so
present at the nightclub was a group of two or three other
patrons (unnaned) who were acting belligerently. There was
testinmony that one of these unnaned patrons (whomwe shall refer
to as the “angry patron”) had been pushing and shoving his way
around the nightclub, yelling and cursing. At sone point this
“angry patron” was in the vicinity of where Baxter, Wayne, and
Tomry were standing, and w thout warning, punched Baxter
(referred to as “sucker punched”). Baxter retaliated by
punching the “angry patron” and attenpting to punch hi m again.
Bouncers intervened, and Baxter ended up on the floor, under

some nunber of bouncers,?

and thereby suffered a broken | eg.
Baxter filed a negligence action against JimPorter’s

seeki ng damages resulting fromthe broken leg.? A jury tria

comenced on Qctober 22, 2002. There was conflicting testinony

as to the details of the incident. The trial court denied Jim

Porter’s notion for a directed verdict. Both parties tendered

i nstructions, which the court rejected in favor of its own. The

court instructed the jury as foll ows:

Instruction No. 1

! There was conflicting testinony as to how many bouncers “piled” onto Baxter,
whi ch ranged fromone up to about six.

2 Baxter did not seek damages for injuries fromthe “sucker punch” itself.
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It was the duty of the Defendant, Jim
Porter’s Good Tinme Enporium and its
enpl oyees, to exercise ordinary care for the
safety and protection of its patrons while
using its premses, and this duty included
the foll ow ng, specific duty:

(a) That in the exercise of ordinary
care, the Defendant’s enpl oyees in charge of
t he tavern shoul d have foreseen the danger
that the Plaintiff would be abused or
assaul ted by anot her person or persons
present in the tavern, and with the neans at
t heir command coul d have taken reasonabl e
precautions to prevent such an occurrence
but failed to do so, and that such failure
was a substantial factor in causing the
Plaintiff’s injuries.

If you believe fromthe evidence that

the Defendant failed to conply with the

above duty, then you shall find for the

Plaintiff and proceed to Instruction No. 2.

O herwi se, you shall find for the Defendant,

The jury returned a verdict in favor of Baxter, and
awar ded damages totaling $79,613.20. The jury apportioned fault
35%to Baxter and 65%to JimPorter’s, resulting in a total
recovery to Baxter of $51,748.58. JimPorter’s noved for a
j udgnent notw t hstandi ng the verdict, which the court granted in

an opinion and order entered April 21, 2003.° |In granting the

notion, the trial court relied upon the case of Mirphy v. Second

3 Baxter had al so noved for a judgnent notw thstanding the verdict on grounds
that trial court erred in not permtting himto explain the effect of the
apportionnent instruction in his closing argument. The trial court denied
Baxter's nmotion for JNOV. In his appeal brief, Baxter states that he nerely
seeks reinstatenment of the jury's original verdict, and relinquishes the
trial court’s denial of his JNOV notion as grounds for appeal

-3-



Street Corp., 48 S.W3d 571 (Ky.App. 2001), which involved an

i ncident at a nightclub wherein a patron was punched, w thout
war ni ng, by another patron, thereby suffering a broken jaw. The
i njured patron brought an action against the nightclub for
damages suffered as a result of the punch. The Mirphy court
expl ai ned:

For Murphy to neet her burden of proof in
this negligence action she nust establish:
(1) a duty on the part of the defendant; (2)
a breach of that duty; and (3) consequent
injury. The question of duty presents an

i ssue of |law, and when a court resolves a
guestion of duty, it is essentially making a
policy determ nation.

“What constitutes ordinary care varies wth
the nature of the business and the use to
which the prem ses are put, but it is a care
commensurate wth the particul ar

ci rcunst ances involved in the given case.”

A proprietor is not the insurer of the
safety of its guests. A plaintiff nmust show
either: (1) that the proprietor had

know edge that one of his patrons was about
toinjure the plaintiff and he failed to
exercise ordinary care to prevent such
injury; or, (2) that the conduct of sone of

t he persons present was such as would | ead a
reasonably prudent person to believe that
they m ght injure other guests.

Mur phy, at 573-574 (quoting Sidebottomv. Aubrey, 267 Ky. 45,

101 S.W2d 212, 213 (1937)). The Mirphy court concluded that,
because the injured patron was punched w t hout warning, the
ni ghtclub had no duty to protect Murphy fromthe assault, as it

was not foreseeabl e.



The standard of review of a trial court’s ruling on a
nmotion for a judgnent notwi thstanding the verdict is the sane

standard as used for reviewing a directed verdict. Prichard v.

Bank Josephine, 723 S.W2d 883, 885 (Ky.App. 1987); Cassinell

v. Begley, 433 S.W2d 651, 652 (Ky. 1968). “In ruling on either
a notion for a directed verdict or a notion for judgnent
notw t hstandi ng the verdict, a trial court is under a duty to
consi der the evidence in the strongest possible light in favor

of the party opposing the notion.” Taylor v. Kennedy, 700

S.W2d 415, 416 (Ky. App. 1985). The trial court nust give the
opposi ng party the advantage of every fair and reasonabl e

i nference which can be drawn fromthe evidence. 1d. The trial
court may not enter a directed verdict or judgnment n.o.v.

“unl ess there is a conpl ete absence of proof on a material issue
in the action, or if no disputed issue of fact exists upon which
reasonabl e nmen could differ.” 1d.

At trial, JimPorter’s did nove for a directed
verdict. In denying the notion, the trial court found that
there were issues of fact which required the matter to be
submitted to the jury. Both parties tendered instructions, and,
in discussing the instructions with counsel, the trial court
recogni zed that Baxter presented two theories of negligence,

that Jim Porter’s breached its duty to provide a safe, non-

hazardous prem ses in that (1) its enployees did not react
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qui ckly enough to prevent the fight, or, (2) that the bouncers
used excessive force upon Baxter. The trial court’s
i nstruction, however, given over the objection of Baxter,
appears to enconpass only the first.* Under this instruction,
however, the jury did find in favor of Baxter

In granting the judgnment n.o.v., the trial court found
the facts of the present case anal ogous to the facts of Mirphy,
in that, as was the plaintiff in Mirphy, Baxter, too, was
punched wi thout warning. G ting Murphy, 48 S.W2d at 574,
“[o] bviously, if Mirphy was struck w thout warning, the
Corporation had no duty to prevent the assault; the assault was
not foreseeable,” the trial court simlarly found no duty on the
part of JimPorter’s to prevent the “sucker punch”, and
concluded that it should have granted a directed verdict. W
di sagree, and believe the case was properly subnitted to the
jury. As distinguished from Mrphy, in the present case there
was testinony that the “angry patron” had been behaving in a
bel li gerent manner for a tine preceding the altercation with

Baxter.®> Al though the testinony on this issue was conflicting,

4 This was error, because a court acknow edging nultiple theories has a duty

to submit all theories legally warranted by the pl eadings and the proof. See
West Kentucky Coal Co. v. Shoulders’ Admir, 234 Ky. 427, 28 S.W2d 479, 482
(1930). However, Baxter does not raise the trial court’'s failure to give his
tendered instructions as an i ssue on appeal.

° The appellant in Mrphy argued that the nightclub “knew or shoul d have

known of the assailant’s propensity to be violent.” However, as
di stingui shed fromthe present case, the appellant in Mirphy “fail[ed] to
identify any evidence of record to support this statenment.” Mirphy, 48

S.W3d at 574. See also, Heathcoate v. Bisig, 474 S.W2d 102 (Ky. 1971).
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it created an issue of fact for the jury. It is possible that
the jury reasonably believed that the “angry patron” had been
steam ng for a sufficient amount of time that JimPorter’s

shoul d have foreseen a growi ng danger. Sidebottom 101 S. W 2d

at 213; Heathcoate v. Bisig, 474 S.W2d 102 (Ky. 1971). Wth

the jury having found that JimPorter’s failed to exercise
ordinary care in failing to foresee and prevent the assault by
the “angry patron”, it follows that Jim Porter’s becane |iable
for all damages proximately resulting fromthe negligence, which
woul d include the “sucker punch” and the broken leg. Field

Packi ng Conpany v. Denham 342 S.W2d 524, 526 (Ky. 1961).

We note that Baxter enphasizes in his appeal that he
i s seeking damages only for the broken |l eg, and not fromthe
“sucker punch”. As previously noted, Baxter advanced two
theories at trial, one that JimPorter’s enployees did not react
qui ckly enough to prevent the fight, and the other, that the
bouncers used excessive force upon Baxter (regardless of the
foreseeability of the “sucker punch”). Baxter appears to
primarily argue the second theory on appeal. However, this
t heory was not enconpassed by the trial court’s instruction.
Havi ng concl uded, however, that the case was properly submtted
to the jury under the first theory of recovery, and as the jury
did find in Baxter’s favor under this theory, the issues

covering the second theory are noot.
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For the foregoing reasons, the judgnent
notw t hstandi ng the verdict of the Jefferson Crcuit Court is

reversed and remanded with directions to reinstate the jury

verdi ct.
ALL CONCUR.
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