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BEFORE: BARBER, BUCKI NGHAM AND M NTON, JUDGES.
BUCKI NGHAM JUDGE: Lester \Wagner appeals from separate orders of
the Bell GCrcuit Court denying himrelief froma judgnment
sentencing himto seven years in prison. W affirm

On April 25, 2002, Wagner pled guilty to felony
charges in three indictnents. Concerning the first indictnent,
he pled guilty to possession of drug paraphernalia, second
of fense, and received a sentence of five years in prison. Under

the second indictnent, he pled guilty to second-degree rape and



second- degree sodony. He received a sentence of five years in
prison on each charge, to run concurrently with each ot her and
concurrently with the five-year sentence under the first
indictment. Under the third indictnent, Wagner pled guilty to
three counts of second-degree possession of a controlled
substance. He received two-year sentences on each of the three
counts, to run concurrently with each other but consecutively
with the other sentences. Thus, his total sentence was seven
years.

On January 6, 2003, Wagner filed a notion to vacate
t he judgment of conviction pursuant to CR' 60.02. Therein, he
all eged that at the tinme he pled guilty he did not understand
that the conpletion of the sex offender treatnent program was
required before he could be considered eligible for parole. He
requested that the court run his sentences concurrently. The
court denied the notion, and Wagner did not appeal fromthe
order denying it.

On March 14, 2003, Wagner filed a second CR 60.02
notion to vacate the judgnent of conviction. He alleged therein
that the court violated his due process rights by not
consi dering probation in his case. The court denied the notion,

stating that it had considered probation but had determ ned that

! Kentucky Rules of Civil Procedure.



probati on was not appropriate. Wagner appeal ed fromthat order
to this court.

On May 7, 2003, Wagner filed a notion to vacate or set
asi de the judgment of conviction pursuant to RCr? 11.42.

Therein, he alleged the ineffective assistance of counsel. The
court denied the notion wthout an evidentiary hearing, and
Wagner’ s appeal to this court foll owed.

In short, in separate appeal s Wagner asks this court
to reviewthe circuit court’s denial of his RCr 11.42 and his CR
60. 02 notions. Both appeals will be addressed in this opinion.
Al t hough his CR 60.02 notion was filed and deni ed before his RCr
11.42 notion, we will consider the order denying his RCr 11.42
nmotion first.

As we have noted, Wagner alleged in his RCr 11.42
notion that he received the ineffective assistance of counsel in
connection with his guilty pleas. The two-part standard for
determ ni ng whet her counsel rendered ineffective assistance in
connection with a guilty plea is whether “counsel made errors so
serious that counsel’s performance fell outside the w de range
of professionally conpetent assistance” and whether “the
deficient performance so seriously affected the outcone of the
pl ea process that, but for the errors of counsel, there is a

reasonabl e probability that the defendant woul d not have pl eaded

2 Kentucky Rules of Crininal Procedure.
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guilty, but would have insisted on going to trial.” Sparks v.

Commonweal th, Ky. App., 721 S.W2d 726, 727-28 (1986). Wagner

contends that his counsel rendered ineffective assistance by
failing to find out what substances he was charged wth
possessing, by not calling his father to testify as a wtness
concerning his possession of Codeine, and by coercing himinto
pl eading guilty. W conclude that none of these argunents have
nmerit and that an evidentiary hearing was not required.

As for the argunent that counsel failed to find out
what substances Wagner was charged wi th possessing, the
i ndi ctment chargi ng Wagner with the offenses, the | ab report
fromthe state crinme |ab, the guilty plea offer signed by
Wagner, and the colloquy wth the court when he pled guilty al
made reference to the specific controlled substances
(Met hyl pheni dat e, Codei ne, and Hydrocodone) that Wagner was
charged with possessing. Wgner undoubtedly knew the identity
of the substances. There could be no ineffective assistance of
counsel in this regard.

As for the argunent that counsel rendered ineffective
assi stance by not calling Wagner’s father to testify, Wagner
contends that his father would “claimlegal possession of the
Codei ne” and woul d state that he had a prescription to all the
drugs whi ch Wagner was charged with illegally possessing.

First, Wagner’s father could not be called as a w tness because
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Wagner pled guilty rather than electing to stand trial. Second,
even if Wagner had stood trial and his father had testified in
the manner stated by Wagner, there is no indication that Wagner
woul d have been acquitted of the charges. Third, even if
Wagner’ s counsel had advised himto plead not guilty to the
charges and to stand trial on the basis of his father’s
testinmony, there is no indication that Wagner woul d have done
so.

Had Wagner’ s counsel advised himto reject the plea
agreenent based on the possibility that the testinony of his
father m ght cause the jury to acquit himof the three
possessi on charges, then Wagner woul d have had to stand trial on
all charges in the three indictnments and not just the possession
charges. The plea offer by the Commonwealth was not a “pick and
choose” offer to Wagner. In light of the possible sentences
that he faced on the charges in the three indictnments, it is
hi ghly unlikely that Wagner woul d have rejected the entire plea
agreenent with the renote possibility that he m ght have been
acquitted on the three possession charges.

As for Wagner’s argunment that he was coerced into
pl eading guilty by his counsel, we agree with the trial court
that the record refutes this allegation. The “Mdtion to Enter
Quilty Plea” that Wagner signed indicates otherwise. Also, the

record of the guilty plea proceeding before the judge indicates
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that his plea was not coerced in that he specifically stated it
was not. In short, we conclude that the trial court properly
deni ed Wagner’s RCr 11.42 notion without an evidentiary hearing.
In Wagner’s appeal of the circuit court’s order
denying his CR 60.02 notion, he argues that the court erred by
not considering probation. KRS® 533.010(2) requires the court to
consi der probation, probation with an alternative sentencing
pl an, or conditional discharge before inposing a sentence of
i mprisonment. See also RCr 11.02(1).
Wagner’s CR 60. 02 notion was properly denied for two
reasons. First, CR 60.02 “is available only to raise issues

whi ch can not be raised in other proceedings.” MQueen v.

Commonweal th, Ky., 948 S.W2d 415, 416 (1997). \Wether the

trial court properly considered probation in |ieu of
i mprisonment was an issue that could or should have been raised
on direct appeal. It may not now be raised via CR 60.02.
Second, as the witten judgnent of conviction clearly states,
the trial court did consider probation rather than inprisonnent
and determned that it was not appropriate.

For the foregoing reasons, the orders of the Bel
Circuit Court denying Wagner’s RCr 11.42 and CR 60.02 notions
are affirnmed.

ALL CONCUR

3 Kent ucky Revised Statutes.
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